City of Brea Terms and Conditions
[bookmark: _GoBack]SOLICITATION, OFFER, AND AWARD TERMS AND CONDITIONS
1. Key Definitions: City=City of Brea; Contractor=Chosen Offeror; Offer=bid, proposal, quote; Offeror=Independent party providing an Offer; Solicitation=Request for Bids (RFB), Request for Proposals (RFP), Request for Quote (RFQ), or other request with Specifications, Scope of Work or Services, Specific Terms and Conditions.
2. Open Competition: City encourages all qualified businesses to submit Offers. Purchasing will assist by providing detailed instructions, procurement policies, and other relevant information upon request to any prospective Offeror seeking assistance.
3. Applicable Laws: Offerors must comply with all Federal, State of California, and local laws, regulations, codes, rules, and requirement applicable to their provision of goods and/or services to the City.
4. Requirements, Specifications, Qualifications: Offerors shall review carefully all Solicitation documents, specifications, drawings, scope of work, insurance, bonding, licensing, references, affidavits, certifications, and any other requirements prior to submitting an Offer.
5. Federally-Funded Requirements: Offeror certifies that it has a written affirmative action program and complies with all federal, state, and municipal laws and regulations pertaining to affirmative action and non-discrimination; has not been disbarred; complies with all other applicable Federal regulations stated in Solicitation. Such certifications must be submitted with the Offer and on any City-provided forms included in the Solicitation. This pertains to Solicitations that include federal funding requirements.
6. Questions and Answers; Addendum: Offerors, who would like to have any exceptions considered by City, must submit a written request to person named in the Solicitation within 7 calendar days before Offer due date, unless otherwise stated in Solicitation, to allow City time to review and respond. Attempts to obtain information from other City employees or contractors during the procurement cycle may disqualify the Offeror.
a) Approved-Equals Requests: Offeror must submit a request for approved equal with sufficient side-by-side supporting data, warranty information, and the corresponding item number for any items Offeror believes to be equal or better than specified in the Solicitation, wherein approved-equals are so-allowed.
b) Specifications, Terms or Conditions: Offeror must submit a request for consideration for any clarifications of or deviations from these articles.
c) Unapproved Exceptions: Offers with unapproved exceptions will be rendered non-responsive.
d) Responses (Addendum): City will publish finalized answers and any modifications to Solicitation via sequentially-numbered addendum by posting same on City’s eProcurement system, or by email or mail as appropriate to the type of Solicitation Request. Prospective Offerors should regularly check those portals for addendums prior to submitting their Offer.
e) Acknowledgment: Offerors must acknowledge receipt of all such addenda as follows:
1. Electronic Offers: acknowledge all addendum before Offer can be submitted;
2. Email Offers: state the last addendum number received in the response when Offer is emailed;
3. Paper-Based Offers: state the last addendum number received, if none have been received then state “none” on the Acknowledgment of Addendum page.
7. New Materials: Offerors must provide brand new products that are in good condition unless otherwise stated in the Solicitation.
8. Patents, Royalties, and License Fees: Offerors must include all applicable patent, copyright, royalties, and license fees in Offer prices, defend all suits or claims for any infringement against City, and hold City harmless from any associated loss, costs, and attorney’s fees.
9. Offer: All, None, Some: Offerors may stipulate all, none, or some in their Offer unless otherwise stated in Solicitation.
10. Discounts/Rebates: Offeror must include any discounts or rebates in Offer prices, not separately.
11. Delivery Terms: Offeror must include all applicable delivery charges in Offer prices. Offeror must ship FOB destination to the City specified location whereat title transfers to City.
12. Installation Costs: Offeror must include all applicable installation costs in Offer prices. Note on-site installations require insurances; visit www.CityofBrea.net/Purchasing, Insurance and Bonding heading for general requirements.
13. Prevailing Wages: Offeror must include all applicable prevailing wages, as applies to Public Works projects in Offer prices; visit www.CityofBrea.net/Purchasing, Public Works Terms and Conditions for detailed requirements.
14. Taxes: Offeror must include sales tax for lump sum items; and exclude sales tax for individual items, unless otherwise specified in the Solicitation in Offer prices. City pays applicable State sales or use tax at the Orange County rate in effect at the time of purchase, and will include sales tax on the Purchase Order. 
a) Deliveries made by vendor-owned truck are taxable.
b) Assembly is taxable, while installation is not.
c) City is exempt from Federal Excise tax.
15. Non-Collusion: Offeror certifies they have not divulged, discussed, compared, or colluded with any other Offerors or parties prior submitting their Offer. Offerors must sign and submit any City-provided Non-Collusion Affidavit with Offer.
16. Offer Preparation and Documents Costs: Offerors prepare and make their offers at their sole expense.
17. Offer Withdrawal: Offerors may withdraw their Offer up to the Offer Due Time and Date. Offers not withdrawn by the Offer Due Time and Date constitute an irrevocable offer, which shall be valid through the Offer Validity Period.
18. Offer Submission: Offerors must include completed and signed forms, addendum acknowledgment, and other submittals stated in Solicitation in their Offers to be considered for award. Unless otherwise stated in the Solicitation, Offers may be submitted only by:
a) Electronic Offers: submit in City’s eProcurement system www.CityofBrea.net/Purchasing.
a) Email Offers: submit to stated email address.
b) Paper-Based: submit to stated mailing address.
19. Offer Due Time and Date: Offerors must submit their Offers in sufficient time to ensure that it is received by City, by the due time and date, at the designated location, and in the manner stated in Solicitation. Offeror is solely responsible for delivery method and any associated delays.
20. Offer Opening: Offers received by the due time and date at the designated location will be unsealed immediately thereafter.
21. Offer: Late or Misdirected: Offers received late or misdirected offers are non-responsive and will be rejected.
22. Offer Evaluation: Offers will be evaluated to determine if they are responsive to Solicitation requirements. Offers deemed non-responsive will not be considered for award. Offerors will be evaluated to determine if they meet the qualitative, quantitative, and responsibility requirements as may be stated in the Solicitation.
a) Offers with extended price errors will be correctly extended and totaled by quantity multiplied by unit price.
b) Offers including early payment discount terms will not be considered in award determination.
c) City may waive any informalities or irregularities deemed in City’s best interest. City’s determination is final.
d) City, for comparison purposes, will reduce the amount of Local Vendor Offers by 1% for Formal Solicitation Purchases only. A Local Vendor is one who (i) maintains a place of business and transacts business in, or maintains inventory for sale in City; (ii) is current in payment of business taxes to City; and (iii) possesses all necessary licenses and permits from City. Offerors wishing to be recognized as Brea businesses should clearly indicate this fact when submitting their Offer.
23. Offer Validity Period: City intends to make award within three months from the date Offers are opened, unless otherwise stated in the Solicitation. City may request an extension of the award date; however, Offerors may submit a written request to withdraw their offer from further consideration at that time.
24. Awards: City intends to award based on the following:
a) Responsive and Responsible Offeror: an Offeror that both: 
(i) has submitted an Offer to furnish supplies, materials, equipment, services, or a public works project in conformity with the Solicitation; and (ii) has demonstrated the attribute of trustworthiness, as well as quality, fitness, capacity, and experience to satisfactorily provide the supplies, materials, equipment, services, or public works project specified in the Solicitation (as determined from prior experience with City, references, and other available information).
b) Cost-Based Products or Services: City will award to the lowest responsive and responsible offeror.
c) Professional Services: City will award to a responsive and responsible offeror on the basis of demonstrated competence, professional qualifications, and a fair and reasonable price.
d) Public Works Projects: City will award to the lowest responsive and responsible offeror.
e) Best Value: City will award to a responsive and responsible offeror on the basis of the best overall value to City based on qualifications, experience, past performance, and price.
f) Tie Offers: City, for two or more responsive offers that are for the same total amount or unit price, quality and service being equal, may either: (i) select one based on delivery date, scope of warranty, local vendor status, or other benefit deemed to be in the City’s best interests; or (ii) accept the offer made by negotiation with the tie offerors.
g) Single, Multiple, or Partial Awards: City may award a single Offeror, multiple Offerors, or portions of Offers as may be in City’s best interest.
h) Right to Reject: City may accept or reject any and all Offers.
PURCHASE ORDER AGREEMENT TERMS AND CONDITIONS
1. Precedence: in the absence of a formal written agreement executed by the City and Contractor, the terms and conditions in this section shall apply.
2. Right to Rescind: City may rescind an award to any Offeror failing to enter into a contract in a timely manner or failing to provide necessary documents identified in the Solicitation and/or Contract; City may award the next responsive and responsible Offeror.
3. Payment Terms: City will issue payment to Contractor within net 30 days after satisfactory receipt of goods or services and invoice, whichever occurs last. City will not make advance payment unless: 
(i) Contractor, before final award, has furnished a satisfactory security of equal monetary value as stated in the Solicitation or as City has permitted otherwise; or (ii) it is for an annual pre-paid maintenance plan; or (iii) it is for an event requiring an earnest deposit to hold the date in which case the deposit shall not exceed 25% of the event cost total, otherwise Contractor, before final award, must furnish a satisfactory security of equal monetary value.
4. Business License: Contractor, who will be operating within City including temporary activities and contractors with offices outside City, must have a current business license prior to providing any product or services to City. Contractor is responsible for all associated costs. Visit http://www.cityofbrea.net/111/Business-License-Requirements.
5. Quality Guaranty: Contractor must provide a 12-month minimum warranty on all Contractor-furnished articles including but not limited to labor, products, workmanship unless otherwise stated in the Solicitation. In the event City discovers any defective Contractor-furnished articles, at City’s discretion, Contractor shall cure, at Contractor’s sole expense, either by (i) repairing; (ii) removing and replacing; or (iii) removing, returning, and refunding money to City for all such defective articles. In the event Contractor does not implement the cure in a reasonable time, City may have all such defective articles cured by other means and charge Contractor for that cure.
6. Hold Harmless and Indemnification: Contractor shall indemnify, defend and hold harmless City and its officers and employees from and against any and all claims of any kind or nature presented against City arising out of Contractor’s and/or Contractor’s employees, representatives, subcontractors, products performance under any awarded purchase order contract or agreement excepting only such claims, costs or liability which may arise out of City’s sole negligence.
7. Bonding Requirements: Contractor must provide the specific bonds, in the required amounts, in a form acceptable to City, and by the stated time required as may be stated in Solicitation (samples may be included in Solicitation).Checks or letters of credit will not be accepted in lieu of bonding unless otherwise stated in the Solicitation. For minimum standard requirements visit www.CityofBrea.net/Purchasing, Insurance and Bonding heading for general requirements. Typical requirements are:
a) Bid Bond/Security of 5% Offer price if $25,000 plus
b) Payment Bond of 100% of Offer price
c) Performance Bond of 100% of Offer price


8. Insurance Requirements: Contractor must provide the specific insurance in required amounts, in a form acceptable to City, by required time as may be stated in Solicitation. For minimum standard requirements visit www.CityofBrea.net/Purchasing, Insurance and Bonding heading. Unless otherwise stated in Solicitation, City’s standard minimum insurance requirements apply:
a) Combined Single Limit (CSL); Per Occurrence (P/O) Additional Insured Endorsement (AIE); Waiver of Subrogation (WOS)
b) Minimum AM Best’s Guide Rating: A / VII
c) General Liability: $2,000,000 CSL P/O; AIE, WOS.
d) Auto Liability: $2,000,000 CSL P/O; AIE, WOS 
(not required if Contractor uses no vehicles except for deliveries)
e) Workers' Compensation: to statutory limits; Employers’ Liability $1,000,000 WOS (not required if no employees)
f) Professional Liability: $2,000,000 CSL P/O 
(Architects, Accountants, Attorneys, Engineers, etc.)
g) Environmental Impairment Liability: per contract
(HazMat, Asbestos, Mold, etc.)
City named as an Additional Insured. Minimum of 30 days written notice of any change or cancellation. Insurance policies to be in a form and written through companies acceptable to the City.
9. Independent Contractor: Contractor and its employees, officers and agents are independent contractors and shall not be construed for any purpose to be employees of City.
10. Assignment and Subcontracting: Contractor may not assign, either in whole or in part, the Agreement or Purchase Order without City’s prior written consent, which shall be accomplished through an Assignment and Assumption Form. Contractor may not subcontract to any subcontractor, who was not considered in the original Offer and Award, to furnish any aspect under Agreement or Purchase Order, without City’s prior written consent.
11. Termination or Expiration: City may terminate any resultant Agreement or Purchase Order upon giving a written “Notice of Termination” to Contractor of termination specified in said notice. A Notice of Termination for cause will provide at least a 7-days’ notice prior to the termination date. A Notice of Termination for convenience will provide at least a 30-days’ notice prior to the termination date. Contractor shall be compensated at the amounts set forth in the Agreement or Purchase Order satisfactorily furnished as of the date of termination. Contractor may not terminate the Agreement or Purchase Order except for cause. Termination or expiration of the Agreement or Purchase Order does not release Contractor from any claims, damages or other liability incurred prior to termination or expiration.
12. Governing Law: The Solicitation, Offer, Award, and any resultant Agreement or Purchase Order shall be governed by and construed in accordance with the laws of the State of California. Venue for any litigation therefrom shall be the Superior Court of the County of Orange.
13. Attorneys' Fees: In the event any legal proceeding is instituted to enforce any term or provision of the Agreement, the prevailing party in said legal proceeding shall be entitled to recover attorneys' fees and costs from the opposing party in an amount determined by the court.
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