CITY OF BREA

NOTICE OF PREPARATION

of a DRAFT ENVIRONMENTAL IMPACT REPORT

for the GASLIGHT SQUARE REDEVELOPMENT PROJECT
and NOTICE OF SCOPING MEETING

Date: June 20, 2022

Subject: Notice of Preparation and Scoping Meeting for the Gaslight Square Redevelopment
Project Draft Environmental Impact Report

To: State Clearinghouse, State Responsible Agencies, State Trustee Agencies, Other Public
Agencies, Interested Organizations

Lead Agency/Sponsor:  City of Brea, Planning Division
Project Title: Gaslight Square Redevelopment Project

NOTICE IS HEREBY GIVEN that the City of Brea (City) will prepare an environment impact report (EIR) for the Gaslight Square
Redevelopment Project (“Project”). The City is the lead agency for the project. The purpose of this notice is to (1) serve as a
Notice of Preparation (NOP) of an EIR pursuant to the California Environment Quality Act (CEQA) Guidelines Section 15082, (2)
solicit comments and suggestions regarding the scope and content of the EIR to be prepared for the Project, and (3) notice the
public scoping meeting.

NOTICE OF PREPARATION: The City determined that the proposed project would require preparation of a full-scope EIR; thus,
an initial Study was not prepared in conjunction with this NOP. The City of Brea, as Lead Agency, requests that responsible and
trustee agencies respond in a manner consistent with Section 15082(b) of the CEQA Guidelines. Pursuant to Section 21080.4 of
the CEQA Guidelines, all responsible agencies must submit any comments in response to this notice no later than 30 days after
receipt. The public review period will commence on Monday, June 20, 2022 and will close on Wednesday, July 20, 2022. A copy
of the NOP can be viewed electronically on the City’s webpage at: www.cityofbrea.net/projectsinprocess

PUBLIC SCOPING MEETING: The City will hold a scoping meeting in order to present the project and the EIR process, and to
provide an opportunity for agency representatives and the public to assist the lead agency in determining the scope and
content of the environmental analysis for the EIR. The public scoping meeting will be held at the time and location listed below:

Date: June 28, 2022
Time: 6:00 p.m. —7:00 p.m.
Location: Community Room A (2™ Floor)
1 Civic Center Circle
Brea, CA 92821

WRITTEN COMMENTS: We ask that any person wishing to comment on the NOP provide written comments by the end of the
public review period at 5:00 p.m., Wednesday, July 20, 2022, addressed to:

City of Brea — Planning Division
Cecilia Madrigal-Gonzalez, Assistant Planner
1 Civic Center Circle, Level 3
Brea, CA 92821
Or

at ceciliamg@cityofbrea.net
PROPERTY LOCATION: As shown on Figure 1 - Aerial Photograph, the Project site, commonly known as Gaslight Square Center,

is approximately 1.88 acres in size and is located at 255 East Imperial Highway in the City of Brea. The Gaslight Square Center is
generally bounded by a City owned parking lot and residential uses to the north, Laurel Elementary School to the east, across
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generally bounded by a City owned parking lot and residential uses to the north, Laurel Elementary School to the east, across
Flower Street, commercial uses to the south across Imperial Highway/SR-90, and commercial uses and a City-owned parking
structure to the west, across Orange Avenue.

PROJECT DESCRIPTION: The project location is at 255 E. Imperial Hwy., commonly known as the Gaslight Square. The Gaslight
Square is currently developed with five existing commercial buildings, totaling 23,558 square feet. The project proposes to
retain two of the existing five buildings that are currently used for medical uses. The remaining three commercial buildings
totaling 18,286 square feet would be demolished to facilitate the construction of a 2,000 square foot drive-through restaurant
with an outdoor seating area and a 6,000 square foot commercial building consisting of 2,400 square feet of restaurant and
3,600 square feet of medical or retail space (“Project”). The drive-through restaurant building would be located on the
southeast portion of the site and could accommodate 12 vehicles within the drive-through. The restaurant and retail/medical
building would be located at the southwest portion of the site. New landscape is proposed throughout the site featuring new
trees and planters. The project would also reconfigure the existing parking lot and proposes 92 parking spaces on-site and 12
parking space off-site, for a total of 104 spaces. As proposed the new buildings architectural style is modern with a variety of
exterior material including wood siding, concrete, smooth stucco, brick and aluminum. At this time, the project is not proposing
any specific tenants or businesses. The project is requesting the following entitlements: {1) Precise Development for the
construction of the new commercial buildings, (2) General Plan Amendment from Office/Financial Commercial to MixedUse lli,
{3) Zone Change from C-P (PD) Commercial, Administrative and Professional Office (Precise Development) to MU-IIl (Mixed Use
111), (4) Conditional Use Permit to allow a drive-through restaurant and (5) Amendment to Conditional Use Permit No. 90-20 to
amend the Brea Gaslight Square sign program.

POTENTIAL SIGNIFICANT EFFECTS: The EIR to be prepared will discuss potential environment impacts of the proposed project,
including potential pre-construction, construction, and operations impacts, and whether the implementation of the proposed
project would reduce environmental impacts, or whether additional mitigations measures would be required to ensure that
environmental impacts are reduced to the extent feasible. The EIR will address the proposed project’s potential impacts to the
following environmental topics:

e  Aesthetics e Land Use and Planning

e Agricultural and Forestry Resources e  Mineral Resources

e Air Quality e  Noise

e  Biological Resources e  Population and Housing

e  Cultural Resources/Trial Cultural Resources e Public Services

e  Energy e  Recreation

e  Geology and Soils e  Transportation

e Greenhouse Gas Emissions e  Utilities and Services Systems
e Hazards and Hazardous Materials e Wildfire

e Hydrology and Water Quality

Date: June 16, 2022

Signature:

1/%» ‘ A p——
VAN

z: - . ;
Jason Kll[pbrew, Community Development Director

N

ATTACHMENT(s):
Figure 1 — Aerial Photograph
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FIGURE 1—Aerial Photograph
Gaslight Square Redevelopment Project 255 E. Imperial Highway, Brea California
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Brea*'\ 1 Civic Center Circle, Level Il

\ P.O. Box 300

* Brea, CA 92822-0300

% (714) 990-7800
Unlfled Fax: (714) 529-2137
School District www.bousd.us

July 19, 2022

Cecilia Madrigal-Gonzalez, Assistant Planner
City of Brea

1 Civic Center Circle, Level 3

Brea, Ca. 92821

Re: Notice of Preparation- Gaslight Square Redevelopment Project

Dear Ms. Madrigal-Gonzalez,

The Brea Olinda Unified School District is in receipt of the Notice of Preparation (NOP), dated June 20, 2022
for Gaslight Square, seeking comments by July 20, 2022. Please know that previous feedback was shared with
the City in a letter dated January 29, 2021 for the same property.

With the understanding that a possible Environmental Impact Report (EIR) will be prepared requesting a
response from the District, the attached plans and document do not provide enough information to sufficiently
form a response to the NOP. Therefore, we reserve the right for future comments on this proposal and further
discussions specifically addressing mitigation measures. Upon receipt of the EIR, the District will engage in a
more in-depth analysis and discussion on possible impacts and mitigation measures to avoid significant adverse
impacts on Laurel Magnet Elementary School. In the meantime, we refer you to the Laurel Traffic Study for
initial information regarding increased traffic on South Flower Avenue presented to our elementary school, as a
result of this NOP.

The Brea Olinda Unified School District looks forward to partnering with the City of Brea on this project when
more details become available.

Kind Regards,

funda. cer

Brinda C. Leon
Superintendent of Schools
Brea Olinda USD

BOARD TRUSTEES: Carrie Flanders, President - Deana Miller, Vice President/Clerk - Nicole Colon - Gail Lyons - Paul Ruiz
ADMINISTRATION: Brinda Leon, Superintendent - Phil D’Agostino, Ed.D., Asst. Supt./ Educational Services -
Richard Champion, Asst. Supt./ Business Services



STATE OF CALIFORNIA—CA LIFORNIA STATE TRANSPORTATION AGENCY Gavin Newsom, Governor

DEPARTMENT OF TRANSPORTATION
DISTRICT 12

1750 EAST 4T STREET, SUITE 100

SANTA ANA, CA 92705

PHONE (657) 328-6000 Making Conservation
FAX (657) 328-6522 a California Way of Life.
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July 20, 2022

Ms. Cecllia Madrigal-Gonzalez File: LDR/CEQA
Assistant Planner SCH: 2022060598
City of Brea 12-ORA-2022-02002
1 Civic Center Circle SR-90, PM 4.052

Brea, CA. 92821

Dear Ms. Madrigal-Gonzalez,

Thank you for including the California Department of Transportation (Caltrans) in
the review of the Notice of Preparation (NOP) of a Draft Environmental Impact
Report (EIR) for the Gaslight Square Redevelopment Project. The Gaslight Square
is currently developed with five existing commercial buildings, fotaling 23,558
square feet. The project proposes to retain two of the existing five buildings that
are currently used for medical uses. The remaining three commercial buildings,
totaling 18,286 square feet, would be demolished to facilitate the construction
of a 2,000 square foot drive-through restaurant with an outdoor seating area
and a 6,000 square foot commercial building consisting of 2,400 square feet of
restaurant and 3,600 square feet of medical or retail space.

The project location is at 255 E. Imperial Hwy., commonly known as the Gaslight
Square and is directly adjacent to State Route (SR) 90. State Route 90 is owned
and operated by Caltrans. Therefore, Calfrans is a responsible agency on this
project, and has the following comments:

Transportation and System Planning

1. Consider discussing multi-modal and fransit mobility connections to
existing bus services and nearest frain stations to improve regional
connectivity.

2. Caltrans supports encouraging the use of fransit among future residents,
visitors, and workers of the development. This may lead to a reduction in

“Provide a safe and reliable transportation network that serves all people and respectsthe environment"




City of Brea
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congestion, through lower VMT (Vehicle Miles Travelled). Consider
coordination with Orange County Transportation Authority.

3. Consider bicycle, pedestrian, electric vehicle charging, and ridesharing
opportunities at the site including bicycle storage, accessible walkways,
charging stations, and pick-up/drop-off locations.

Traffic erations

4. Submit copies of all traffic related documents for review. The data used in
the Traffic Impact Analysis (TIA) should not be more than 2 years old and
shall be based on the Southern California Association of Governments
Regional Transportation Plan Model. Use the Highway Capacity Manual
methodology for all traffic analyses.

Encroachment Permits

5. Any project work proposed in the vicinity of the State Right-of-Way (ROW)
would require an encroachment permit and all environmental concerns
must be adequately addressed. If the environmental documentation for
the project does not meet Caltrans's requirements for work done within
State ROW, additional documentation would be required before
approval of the encroachment permit. For specific details for
Encroachment Permits procedure, please refer to the Caltrans’s

Encroachment Permits Manual at:
http://www.dot.ca.gov/ha/traffops/developsarv/permits/

6. Additional information regarding encroachment permits may be
obtained by contacting the Caltrans Permits Office at (657) 328-6553 or
D12.Permits@dot.ca.gov. Early coordination with Caltrans is strongly
advised for all encroachment permits.

Caltrans' mission is to provide a safe, sustainable, equitable, integrated, and
efficient tfransportation system to enhance California’s economy and livability.
Please contfinue to coordinate with Caltrans for any future developments that
could potentially impact State fransportation facilities. If you have any

“Provide a safe and reliable transportation network that serves allpeople and respects the environment ™
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questions, please do not hesitate to contact Julie Lugaro at
Julie. luqoro@do’r Ca.gov.

Sincerély,

M&W

Sco’rT Shelley
Branch Chief, Regional-IGR-Transit Planning
Caltrans, District 12

“Provide a safe and reliable fransportation network that servesallpeople and respectsthe environment "
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Via Email

July 20, 2022

Jason Killebrew, Community
Development Director of Brea

1 Civic Center Circle Brea, CA 92821
jasonk(@cityofbrea.net

1939 Harrison Street, Ste. 150 www.lozeaudrury.com

Oakland, CA 94612 richard@lozeaudrury.com

Lillian Harris-Neal, City Clerk
City of Brea

1 Civic Center Circle

Brea, CA 92821

cityclerksgroup(@ci.brea.ca.us

Cecilia Madrigal-Gonzalez, City Planner
1 Civic Center Circle
Brea, CA 92821

ceciliamg(@ci.brea.ca.us

Re: CEQA and Land Use Notice Request for the Gaslight Square Redevelopment Project
Dear Mr. Killebrew, Ms. Harris-Neal and Ms. Madrigal-Gonzalez,

I am writing on behalf of Supporters Alliance for Environmental Responsibility (“SAFER”) regarding the
Gaslight Square Redevelopment Project project, including all actions related or referring to the proposed
construction of a 2000 square foot drive through restaurant and 6000 square foot commercial space,
located at 255 E. Imperial Highway (“Project”).

We hereby request that the City of Brea send by electronic mail, if possible or U.S. mail to our firm at the
address below notice of any and all actions or hearings related to activities undertaken, authorized,
approved, permitted, licensed, or certified by the City of Brea and any of its subdivisions, and/or
supported, in whole or in part, through contracts, grants, subsidies, loans or other forms of assistance from
the City of Brea, including, but not limited to the following:

o Notice of any public hearing in connection with the Project as required by California Planning
and Zoning Law pursuant to Government Code Section 65091.
e Any and all notices prepared for the Project pursuant to the California Environmental Quality Act
(“CEQA”) including, but not limited to:
Notices of any public hearing held pursuant to CEQA.
* Notices of determination that an Environmental Impact Report (“EIR”) is required for the
Project, prepared pursuant to Public Resources Code Section 21080.4.
= Notices of any scoping meeting held pursuant to Public Resources Code Section 21083.9.
* Notices of preparation of an EIR or a negative declaration for the Project, prepared
pursuant to Public Resources Code Section 21092.
= Notices of availability of an EIR or a negative declaration for the Project, prepared
pursuant to Public Resources Code Section 21152 and Section 15087 of Title 14 of the
California Code of Regulations.
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= Notices of approval and/or determination to carry out the Project, prepared pursuant to
Public Resources Code Section 21152 or any other provision of law.

= Notices of any addenda prepared to a previously certified or approved EIR.

= Notices of approval or certification of any EIR or negative declaration, prepared pursuant
to Public Resources Code Section 21152 or any other provision of law.

* Notices of determination that the Project is exempt from CEQA, prepared pursuant to
Public Resources Code section 21152 or any other provision of law.

= Notice of any Final EIR prepared pursuant to CEQA.

= Notice of determination, prepared pursuant to Public Resources Code Section 21108 or
Section 21152.

Please note that we are requesting notices of CEQA actions and notices of any public hearings to be held
under any provision of Title 7 of the California Government Code governing California Planning and
Zoning Law. This request is filed pursuant to Public Resources Code Sections 21092.2 and 21167(f),
and Government Code Section 65092, which require local counties to mail such notices to any person
who has filed a written request for them with the clerk of the agency’s governing body.

Please send notice by electronic mail or U.S. Mail to:

Richard Drury

Molly Greene

Colby Gonzales

Lozeau Drury LLP

1939 Harrison Street, Suite 150
Oakland, CA 94612
richard@lozeaudrury.com
molly@lozeaudrury.com
colby@lozeaudrury.com

Please call if you have any questions. Thank you for your attention to this matter.

Sincerely,
Colby Gonzalez
Lozeau | Drury LLP
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CHAIRPERSON
Laura Miranda
Luiseno

VICE CHAIRPERSON
Reginald Pagaling
Chumash

PARLIAMENTARIAN
Russell Attebery
Karuk

SECRETARY
Sara Dutschke
Miwok

COMMISSIONER

William Mungary
Paiute /White Mountain
Apache

COMMISSIONER
Isaac Bojorquez
Ohlone-Costanoan

COMMISSIONER

Buffy McQuillen
Yokayo Pomo, Yuki,
Nomlaki

COMMISSIONER
Wayne Nelson
Luisefio

COMMISSIONER
Stanley Rodriguez
Kumeyaay

EXECUTIVE SECRETARY
Raymond C.
Hitchcock
Miwok/Nisenan

NAHC HEADQUARTERS
1550 Harbor Boulevard
Suite 100

West Sacramento,
California 95691

(916) 373-3710
nahc@nahc.ca.qov
NAHC o aov

STATE OF CALIFORNIA Gavin Newsom, Governor
NATIVE AMERICAN HERITAGE COMMISSION

RECHIVED

July 1, 2022

Cecilia Madrigal-Gonzalez JUL 9 7 2022
City of Brea

1 Civic Center Circle PLANNING DIVISION

Brea, CA 92821
Re: 2022060598, GASLIGHT SQUARE REDEVELOPMENT PROJECT, Orange County
Dear Ms. Madrigal-Gonzalez;

The Native American Heritage Commission (NAHC) has received the Notice of Preparation
(NOP), Draft Environmental Impact Report (DEIR) or Early Consultation for the project
referenced above. The California Environmental Quality Act (CEQA) (Pub. Resources Code
§21000 et seq.), specifically Public Resources Code §21084.1, states that a project that may
cause d substantial adverse change in the significance of a historical resource, is a project that
may have a significant effect on the environment. (Pub. Resources Code § 21084.1; Cal. Code
Regs., tit.14, §15064.5 (b) (CEQA Guidelines §15064.5 (b)). If there is substantial evidence, in
light of the whole record before alead agency, that a project may have a significant effect on
the environment, an Environmental Impact Report (EIR) shall be prepared. (Pub. Resources
Code §21080 (d); Cal. Code Regs., tit. 14, § 5064 subd.(a)(1) (CEQA Guidelines §15064 (a)(1)).
In order to determine whether a project will cause a substantial adverse change in the
significance of a historical resource, a lead agency will need to determine whether there are
historical resources within the area of potential effect (APE).

CEQA was amended significantly in 2014. Assembly Bill 52 (Gatto, Chapter 532, Statutes of
2014) (AB 52) amended CEQA to create a separate category of cultural resources, “tribal
cultural resources” (Pub. Resources Code §21074) and provides that a project with an effect
that may cause a substantial adverse change in the significance of a tribal cultural resource is
a project that may have a:significant effect on the environment. (Pub. Resources Code
§21084.2). Public agencies shall, when feasible, avoid damaging effects to any tribal cultural
resource. (Pub. Resources Code §21084.3 (a)). AB 52 applies to any project for which a notice
of preparation, a notice of negative declaration, or a mitigated negative declaration is filed on
or after July 1, 2015, If your project involves the adoption of or amendment to a general plan or
a specific plan, or the designation or proposed designation of open space, on or after March 1,
2005, it may also be subject to Senate Bill 18 (Burton, Chapter 905, Statutes of 2004) (SB 18).

Both SB 18 and AB 52 have tribal consultation requirements. [f your project is also subject to the
federal National Environmental Policy Act (42 U.S.C. § 4321 et seq.) (NEPA), the tribal
consultation requirements of Section 106 of the National Historic Preservation Act of 1966 (154
U.S.C. 300101, 36 C.F.R. §800 et seq.) may also apply.

The NAHC recommends consultation with California Native American tribes that are
traditionally and culturally offiliated with the geographic area of your proposed project as early
as possible in order to avoid inadvertent discoveries of Native American human remains and
best protect tribal cultural resources. Below is a brief summary of portions of AB 52 and SB 18 as
well as the NAHC's recommendations for conducting cultural resources assessments.

Consult your legal counsel about compliance with AB 52 and SB 18 as well as compliance with
any other applicable laws.

AB 52
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AB 52 has added to CEQA the additional requirements listed below, along with many other requirements:

1. Fourteen Day Period to Provide Notice of Completion of an Application/Decision to Undertake a Project:
Within fourteen (14) days of determining that an application for a project is complete or of a decision by a public
agency to undertake a project, a lead agency shall provide formal notification to a designated contact of, or
tribal representative of, traditionally and culturally aoffiliated California Native American tribes that have
reqguested notice, to be accomplished by at least one written notice that includes:

a. A brief description of the project.

b. Thelead agency contact information.

¢. Notification that the California Native American tribe has 30 days to request consultation. (Pub.

Resources Code §21080.3.1 (d)).

d. A “California Native American tribe" is defined as a Native American tribe located in California that is

on the contact list maintained by the NAHC for the purposes of Chapter 905 of Statutes of 2004 (SB 18).

(Pub. Resources Code §21073).

2. Begin Consultation Within 30 Days of Receiving a Tribe's Request for Consultation and Before Releasing a
Negative Declaration, Mitigated Negative Declaration, or Environmental Impact Report: A lead agency shall
begin the consultation process within 30 days of receiving a request for consultation from a California Native
American tribe that is traditionally and culturally aoffiiated with the geographic area of the proposed project.
(Pub. Resources Code §21080.3.1, subds. (d) and (e)) and prior to the release of a negative declaration,
mitigated negative declaration or Environmental Impact Report. (Pub. Resources Code §21080.3.1(b)).

a. Forpurposes of AB 52, “consultation shall have the same meaning as provided in Gov. Code §65352.4

(SB 18). (Pub. Resources Code §21080.3.1 (b)).

3. Mandatory Topics of Consultation If Requested by a Tribe: The following topics of consultation, if a tribe

requests to discuss them, are mandatory topics of consultation:
a. Alternatives to the project.
b. Recommended mitigation measures.
.c. Significant effects. (Pub. Resources Code §21080.3.2 (a)).

4. Discretfionary Topics of Consultation: The following topics are discretionary topics of consultation:
a. Type of environmental review necessary.
b. Significance of the tribal cultural resources.
c. Significance of the project’s impacts on tribal cultural resources.
d. [f necessary, project alternatives or appropriate measures for preservation or mitigation that the tribe
may recommend to the lead agency. (Pub. Resources Code §21080.3.2 (a)).

5. Confidentiality of Information Submitted by a Tribe During the Environmental Review Process: With some
exceptions, any information, including but not limited to, the location, description, and use of tribal cultural
resources submitted by a California Native American tribe during the environmental review process shall not be
included in the environmental document or otherwise disclosed by the lead agency or any other public agency
to the public, consistent with Government Code §6254 (r) and §6254.10. Any information submitted by a
California Native American tribe during the consultation or environmental review process shall be published in a
confidential appendix to the environmental document unless the tribe that provided the information consents, in
writing, to the disclosure of some or all of the information to the public. (Pub. Resources Code §21082.3 {c)(1)).

6. Discussion of Impacts to Tribal Cultural Resources in the Environmental Document: If a project may have a
significant impact on a tribal cultural resource, the lead agency's environmental document shall discuss both of
the following:
a. Whether the proposed project has a significant impact on an identified tribal cultural resource.
b. Whether feasible alternatives or mitigation measures, including those measures that may be agreed
to pursuant to Public Resources Code §21082.3, subdivision (a), avoid or substantially lessen the impact on
the identified tribal cultural resource. (Pub. Resources Code §21082.3 (b)).
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7. Conclusion of Consultation: Consultation with a tribe shall be considered concluded when either of the
following occurs:
a. The parties agree to measures to mitigate or avoid a significant effect, if a significant effect exists, on
a tribal cultural resource; or
b. A party, acting in good faith and after reasonable effort, concludes that mutual agreement cannot
be reached. (Pub. Resources Code §21080.3.2 (b)).

8. Recommending Mitigation Measures Agreed Upon in Consultation in the Environmental Document: Any
mitigation measures agreed upon in the consultation conducted pursuant to Public Resources Code §21080.3.2
shall be recommended for inclusion in the environmental document and in an adopted mitigation monitoring
and reporting program, if determined to avoid or lessen the impact pursuant to Public Resources Code §21082.3,
subdivision (b), paragraph 2, and shall be fully enforceable. (Pub. Resources Code §21082.3 (a)).

9. Reaquired Consideration of Feasible Mitigation: If mitigation measures recommended by the staff of the lead

agency as a result of the consultation process are not included in the environmental document or if there are no
agreed upon mitigation measures at the conclusion of consultation, or if consultation does not occur, and if
substantial evidence demonstrates that a project will cause a significant effect to a tribal cultural resource, the
lead agency shall consider feasible mitigation pursuant to Public Resources Code §21084.3 (b). (Pub. Resources
Code §21082.3 (e}).

10. Examples of Mitigation Measures That, If Feasible, May Be Considered to Avoid or Minimize Sianificant Adverse
Impacts to Tribal Cultural Resources:
a. Avoidance and preservation of the resources in place, including, but not limited to:
i.  Planning and construction to avoid the resources and protect the cultural and natural
context.
ii. Planning greenspace, parks, or' pther open space, to incorporate the resources with culturally
' appropriate protection and management criteria.
b. Treating the resource with culturally appropriate dignity, taking into account the tribal cultural values
and meaning of the resource, including, but not limited to, the following:
, ‘ i. Protecting the cultural character and integrity of the resource.
> ii. Protecting the traditional use of the resource.
; iii. Protecting the confidentiality of the resource.
c. Permanent conservation easements or other interests in real property, with culturally appropriate
management criteria for the purposes of preserving or utilizing the resources or places.
d. i Protecting the resource. (Pub. Resource Code §21084.3 (b)).
e. Please note that a federally fecognized California Native American tribe or a non-federally
recognized California Native American tribethat is on the contact list maintained by the NAHC to protect
a California prehistoric, archaeological,:cultural, spiritual, or ceremonial place may acquire and hold
conservation easements if the conservation easement is voluntarily conveyed. (Civ. Code §815.3 (c)).
f. Please note that it is the policy of the state that Native American remains and associated grave
artifacts shall be repatriated. (Pub. Resources Code §5097.991).

11. Prerequisites for Certifying an Environmental Impact Report or Adopting a Mitigated Negative Declaration or
Negative Declaration with a Significant Impact on an Identified Tribal Cultural Resource: An Environmental
Impact Report may not be certified, nor may a mitigated negative declaration or a negative declaration be
adopted unless one of the following occurs:
a. The consultation process between the tribes and the lead agency has occurred as provided in Public
Resources Code §21080.3.1 and §21080.3.2 and concluded pursuant to Public Resources Code
§21080.3.2.
b. The tribe that requested consultation failed to provide comments to the lead agency or otherwise
failed to engage in the consultation process.
¢. Thelead agency provided notice of the project to the tribe in compliance with Public Resources
Code §21080.3.1 (d) and the tribe failed to request consultation within 30 days. (Pub. Resources Code
§21082.3 (d}).

The NAHC's PowerPoint presentation titled, “Tribal Consultation Under AB 52: Requirements and Best Practices" may
be found online at: hitp://nahc.ca.qov/wp-content/uploads/2015/10/AB52TiibalConsultation CalEPAPDF.pdf
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SB 18

SB 18 applies to local governments and requires local governments to contact, provide notice to, refer plans to, and
consult with fribes prior to the adoption or amendment of a general plan or a specific plan, or the designation of
open space. (Gov. Code §65352.3). Local governments should consult the Governor's Office of Planning and
Research's “Tribal Consultation Guidelines,”" which can be found online at:

hitps://www.opr.ca.gov/docs/09 14 05 Updated Guidelines 922.0df.

Some of SB 18's provisions include:

1. Tribal Consultation: If alocal government considers a proposal to adopt or amend a general plan or a
specific plan, or to designate open space it is required to contact the appropriate tribes identified by the NAHC
by requesting a “Tribal Consultation List." If a fribe, once contacted, requests consultation the local government
must consult with the tribe on the plan proposal: A tribe has 90 days from the date of receipt of notification to
request consultation unless a shorter timeframe has been agreed to by the tribe. (Gov. Code §65352.3
(a)(2)).
2. No Statutory Time Limit on SB 18 Tribal Consultation. There is no statutory time limit on SB 18 tribal consultation.
3. Confidentiality: Consistent with the guidelines developed and adopted by the Office of Planning and
Research pursuant to Gov. Codle §65040.2, the city or county shall protect the confidentiality of the information
concerning the specific identity, location, character, and use of places, features and objects described in Public
Resources Code §5097.9 and §5097.993 that are ‘within the city's or county's jurisdiction. (Gov. Code §65352.3
(b)).
4. Conclusion of SB 18 Tribal Consultation: Consultation should be concluded at the point in which:
a. The parties to the consultation come to a mutual agreement concerning the appropriate measures
for preservation or mitigation; or
b. Either the local government or the tribe, acting in good faith and after reasonable effort, concludes
that mutual agreement cannot be reached conceming the appropriate measures of preservation or
mitigation. (Tribal Consultation Guidelines, Governor's Office of Planning and Research (2005} at p. 18).

Agencies should be aware that neither AB 52 nor SB 18 precludes agencies from initiating tribal consultation with
tribes that are traditionally and culturally offiliated with their jurisdictions before the timeframes provided in AB 52 and
3B 18. For that reason, we urge you to continue to request Native American Tribal Contact Lists and “Sacred Lands
File" searches from the NAHC. The request forms can be found online at: http://nahc.ca.gov/resources/forms/.

,NAHC Recommendations for Cultural Resources Assessments

To adequately assess the existence and significance of tribal cultural resources and plan for avoidance, preservation
in place, or barring both, mitigation of project-related impacts to tribal cultural resources, the NAHC recommends
the following actions:

1. Contact the appropriate regional California Historical Research Information System (CHRIS) Center
(https://ohp.parks.ca.gov/2page_id=30331) for an archaeological records search. The records search will
determine:

a. If part or all of the APE has been previously surveyed for cultural resources.

b. If any known cultural resources have already been recorded on or adjacent to the APE.

c. [If the probability is low, moderate, or high that cultural resources are located in the APE.

d. If asurvey isrequired to determine whether previously unrecorded cultural resources are present.

2. If an archaeological inventory survey is required, the final stage is the preparation of a professional report
detailing the findings and recommendations of the records search and field survey.
a. The final report containing site forms, site significance, and mitigation measures should be submitted
immediately to the planning department. All information regarding site locations, Native American
human remains, and associated funerary objects should be in a separate confidential addendum and
not be made available for public disclosure.
b. The final written report should be submitted within 3 months after work has been completed to the
appropriate regional CHRIS center.
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3. Contact the NAHC for:
a. A Sacred Lands File search. Remember that tribes do not always record their sacred sites in the
Sacred Lands File, nor are they required to do so. A Sacred Lands File search is not a substitute for
consultation with tribes that are traditionally and culturally affiiated with the geographic area of the
project's APE.
b. A Native American Tribal Consultation List of appropriate tribes for consultation concerning the
project site and to assist in planning for avoidance, preservation in place, or, failing both, mitigation
measures.

4. Remember that the lack of surface evidence of archaeological resources (including tribal cultural resources)

does not preclude their subsurface existence.
a. Lead agencies should include in their mitigation and monitoring reporting program plan provisions for
the identification and evaluation of inadvertently discovered archaeological resources per Cal. Code
Regs., fit. 14, §15064.5(f) (CEQA Guidelines §15064.5(f)). In areas of identified archaeological sensitivity, a
certified archaeologist and a culturally affiliated Native American with knowledge of cultural resources
should monitor all ground-disturbing activities. '
b. Lead agencies should include in their mitigation and monitoring reporting program plans provisions
for the disposition of recovered cultural items that are not burial associated in consultation with culturally
affiliated Native Americans.
€. Lead agencies should include in their mitigation and monitoring reporting program plans provisions
for the treatment and disposition of inadvertently discovered Native American human remains. Health
and Safety Code §7050.5, Public Resources Code §5097.98, and Cal. Code Regs., tit. 14, §15064.5,
subdivisions (d) and (e) (CEQA Guidelines §15064.5, subds. (d) and (e)) address the processes to be
followed in the event of an inadvertent discovery of any Native American human remains and
associated grave goods in a location other than a dedicated cemetery.

If you have any questions or need additional information, please contact me at my email address:
Andrew.Green@nahc.ca.qgov.

Sincerely,

ﬂm%aw

Andrew Green
Cultural Resources Analyst

cc: State Clearinghouse
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From: Safer Avenues For Everyone SAFE
To: Madrigal-Gonzalez, Cecilia; Planning; Daus, Christy; City ClerksGroup; Terry Christensen
Cc: rchampion@bousd.us; bleon@bousd.us; pdagostino@bousd.us
Subject: Re: Keeping Laurel students SAFE
Date: Monday, July 18, 2022 4:18:19 PM
Attachments: image001.png
image002.png
image003.png
image004.png

image005.png
Flower Mid-Block Laurel Elementary .pdf

Dear Ms. Madrigal-Gonzalez and Mr. Christensen,

We agree with Mr. Christensen, the City of Brea and Brea-Olinda Unified School
District (BOUSD) - there are existing problems with traffic and parking, in and around
Laurel Elementary and Gaslight Square.

So to take your point to the logical conclusion, Mr. Christensen, the application for a
proposal to change the City of Brea's General Plan and Zoning designation

for Gaslight Sq, as well as the addition of a drive-through and another restaurant, et.
al. would compound the existing problems.

But you are focusing on the existing problems. The City, the School District, Caltrans,
as well as the Community have a role to play.

Complex problems deserve thoughtful, thorough analysis and actions. And to be fair,
Mr. Christensen, The Laurel Traffic Study which was initiated

and contractually obligated by the City of Brea when it was signed by the then Mayor
Vargas on May 20, 2021. These problems are outlined in the City's 43 page service
agreement with consultants, Kittelson & Associates.

The City of Brea and BOUSD Staff have recently been researching the problems and
contemplating short, medium and long-term solutions.

Here are links to BOUSD School Board mtg documents discussing The Laurel Elem
Traffic Study:
CIRCULATION AND PARKING PLAN LAUREL ELEMENTARY MAGNET SCHOOL

LAUREL EL EMENTARY SCHOOL CIRCULATION AND PARKING STUDY

from BOUD mtg; here's full link BOUSD Regular Board Meeting | 03/10/2022 - 06:30
PM

This is a community problem. City Streets are the responsibility of the City of Brea.
BOUSD is responsible for its land and use. Imperial Highway is the purview of the
State of California, CALTRANS. Community members are responsible for doing their
part, sharing as you and we are doing.

One of the many forums it has been discussed has also been the City of Brea Traffic


mailto:saferavenuesforeveryone@gmail.com
mailto:ceciliamg@ci.brea.ca.us
mailto:Planning@ci.brea.ca.us
mailto:christyd@ci.brea.ca.us
mailto:CityClerksGroup@ci.brea.ca.us
mailto:tttterryc@aol.com
mailto:rchampion@bousd.us
mailto:bleon@bousd.us
mailto:pdagostino@bousd.us
https://simbli.eboardsolutions.com/meetings/TempFolder/Meetings/Circulation%20and%20Parking%20Plan%20Study%20at%20Laurel%20Elementary%20Presentation_225282kmq1kah3u4dxcgqrw4siryqx.pdf
https://simbli.eboardsolutions.com/meetings/TempFolder/Meetings/Laurel%20Elementary%20School%20Circulation%20and%20Parking%20Study_224864kmq1kah3u4dxcgqrw4siryqx.pdf
https://simbli.eboardsolutions.com/SB_Meetings/ViewMeeting.aspx?S=36030881&MID=10775
https://simbli.eboardsolutions.com/SB_Meetings/ViewMeeting.aspx?S=36030881&MID=10775
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Committee as an example, here's the TRAFFIC COMMITTEE AGENDA 3-17-2022. |
have included Traffic Committee Staff (Christy) so they too can hear from you.

And not only have we witnessed the midblock crossing of pedestrians, so has the
BOUSD school district. The attached photos were presented to the Traffic Committee
at the March mtg by Mr. Rick Champion, Assistant Superintendent, BOUSD when the
City of Brea and BOUSD discussed many problems and solutions, including, a mid-
block crosswalk.

Many schools have congestion and people in cars waiting for their children when
picking up students and many people walking with their children at pick-up and drop-
off times. Laurel is no different. We see similar problems of congestion at other Brea
Schools during these times. And of course, Brea is not alone, this is a common
problem in other communities, especially for elementary schools.

Of course, we pray for the day there is no backup, no traffic congestion
for Laurel Elementary. Let's say that day has come. There is still all the activity that an
elementary school generates.

Laurel is used for TK-6 school and has has its regular school activities and Laurel
provides for District Summer School with students walking to and from school.

Walking through Gaslight Square is an easement right that all pedestrians have - just
like walking through any parking lot.

The City of Brea just built that new Car Garage on Orange Avenue - so people park
on Orange and in the Garage and walk to pick-up students. We expect this is what
the City of Brea wants, people using public parking and walking. The City's General
Plan takes note of having this vision.

As we've heard at the City of Brea Traffic Committee meeting, there are 3 things that
help the community when there are traffic concerns: Engineering, Education, and
Enforcement.

We encourage the City of Brea to continue to work with the Caltrans, BOUSD and the
community.

We encourage the City of Bea to do an in-depth, inclusive analysis of this Gaslight
proposal or any proposal with the priorities being as they state in their documents: the
health, safety and welfare of the existing community, especially the children who are
dependent on all of us.

We cannot fathom adding anything more to an existing, well-documented problem
that puts young lives at risk. Safety First is a good motto.

Laurel Elementary just celebrated 100 years, let's hope it's next 100 are even better;
it will take work from community members to make it happen.


http://weblink.cityofbrea.net/weblink/0/edoc/144508/Traffic%20Committee%20Agenda%20Packet%203-17-22.pdf

So, all this to say, Mr. Christensen, please continue to reach out to the City of Brea
and the BOUSD school district and even Caltrans. | share your concern and will
continue to do so as well.

Stay Safe.

Sincerely,

Diane Stites

Volunteer of SAFE,

Safer Avenues For Everyone

On Tue, Jul 5, 2022 at 9:26 AM Madrigal-Gonzalez, Cecilia <ceciliamg(@ci.brea.ca.us>
wrote:

Good morning,

Thank you for your comments regarding the Notice of Preparation (NOP) of the Draft
Environmental Impact Report (DEIR) for the Gaslight Square Redevelopment project at 255
E. Imperial Highway, Brea CA. The city will record your comments and/or questions
moving forward with the preparation of the DEIR.

Respectfully,

CECILIA MADRIGAL-GONZALEZ

Assistant Planner
Community Development Department | Planning Division

P:714.990.7674 | E: ceciliamg@cityofbrea.net | W: www.cityofbrea.net
City of Brea | 1 Civic Center Circle | Brea, California 92821

/m
CITY,BREA © oy
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From: Terry Christensen <tttterryc@aol.com>
Sent: Monday, July 4, 2022 3:03 PM

To: saferavenuesforeveryone@gmail.com
Cc: Madrigal-Gonzalez, Cecilia <ceciliamg(@ci.brea.ca.us>; Planning

<Planning@ci.brea.ca.us>; City ClerksGroup <CityClerksGroup@ci.brea.ca.us>
Subject: Keeping Laurel students SAFE

| wholeheartedly agree... we must protect the students, parents, grandparents and
all others involved with Laurel Elementary.

However, whether the Gaslight Square is allowed to develop or not, the CURRENT
SITUATION must be changed!!!

If you so-called "concerned folks" would just spend 30 minutes in the morning as
well as the afternoon... OBSERVING the carelessness by which guardians of these
young Laurel school children hurry them across mid-street Flower without
crosswalks nor safety officers as well as the "pick up time" row of cars spilling onto
Imperial... | think you will realize that the immediate solution is in the hands of

the Brea School District. It starts with no parking in the Gaslight, nor
walking children thru that parking lot as a shortcut.

Before | can support your efforts, | insist on seeing what plans the School District
is proposing. Like | said, whether or not the Gaslight redevelopment proceeds or
not.
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396 HAYES STREET, SAN FRANCISCO, CA 94102 SARAH M. LUCEY
T: (415) 552-7272 F: (415) 552-5816 Attorney
www.smwlaw.com slucey@smwlaw.com

July 20, 2022

Via Electronic Mail Only

Cecilia Madrigal-Gonzalez
Assistant Planner

City of Brea -Planning Division

1 Civic Center Circle, Level 3
Brea, CA 92821

E-Mail: ceciliamg@cityofbrea.net

Re: Notice of Preparation for the Gaslight Square Redevelopment Project

Dear Ms. Madrigal-Gonzalez:

On behalf of our clients, Safer Avenues for Everyone (“SAFE”), we write to
provide comments on the City of Brea’s Notice of Preparation (“NOP”) of an
Environmental Impact Report (“EIR”) for the Gaslight Square Redevelopment Project
(“Project”). SAFE was formed to safeguard the people of Brea, especially students and
pedestrians, from incompatible development. It represents volunteers at Laurel
Elementary School, a Laurel Elementary librarian, and neighbors. Like all concerned
members of the public, SAFE will rely heavily on the environmental document required
by the California Environmental Quality Act (“CEQA”) for an honest and thorough
assessment of the Project’s environmental impacts. To this end, we submit the following
comments on the City of Brea’s NOP.

L. Introduction

SAFE initially became involved in the City’s development process for the
Gaslight Square site in 2020, in opposition to a Raising Cane’s drive-thru restaurant
proposed at the site. Like many Brea residents, SAFE’s members were extremely
concerned that the project threatened the safety of Laurel Elementary students and
caregivers, many of whom walk to and from school by crossing the already congested
and dangerous intersection of Imperial Hwy. and Flower Ave. In March 2021, SAFE and
several individual Brea residents filed litigation challenging the City’s approval of the
Raising Cane’s project. Shortly after SAFE filed its opening brief, Raising Cane’s agreed



Cecilia Madrigal-Gonzalez
July 20, 2022
Page 2

to settle the lawsuit and relinquish its interest in the project approvals. In February 2022,
the City Council accepted Raising Cane’s relinquishment and rescinded its approvals.

The City now considers the “Gaslight Square Redevelopment Project,” more than
double the size of the previously proposed Raising Cane’s project. The new Project seeks
to add not only a 2,000 square-foot drive-thru restaurant, but also a 2,400 square-foot
dine-in restaurant plus 3,600 square feet of medical or retail space. The record before the
City on the Raising Cane’s project included substantial evidence that that project would
have greatly increased risks to pedestrians walking near Gaslight Square, especially
Laurel Elementary students and their caregivers walking to and from school. It is
therefore common sense that the safety impacts of the Project—clearly designed to draw
even more visitors to Gaslight Square than the Raising Cane’s—will surpass even those
impacts threatened by the Raising Cane’s project.

Despite the Project’s likely safety impacts, the City’s NOP completely fails to
identify these impacts for analysis. Nor does it identify the Project’s other probable
environmental impacts, including but not limited to its inconsistency with the City’s
zoning code and General Plan.

Beyond these impacts, the NOP more generally fails to describe the Project.
Indeed, at the July 14, 2022 Brea-Olinda Unified School District (“BOUSD”’) board
meeting, the district superintendent noted that “Unfortunately, there’s not enough project
information [in the NOP] to discuss with the board and form a comprehensive response.”
BOUSD July 14, 2022 Board Meeting (“BOUSD Meeting”) at 15:14; see also id. at
18:06 (“Unfortunately, the NOP provided lack of sufficient information and detail to
prepare a comprehensive response.”); id. at 16:22 (“We need greater specificity from the
City planner’s office before we can engage in an in depth conversation.”).! This failure
violates CEQA’s requirement that the NOP to include information sufficient to “enable []
responsible agencies to make a meaningful response.” 14 Cal. Code Regs. (“CEQA
Guidelines™) § 15082(a)(1).

The NOP is clearly inadequate. SAFE urges the City to correct this error, first by
preparing a sufficient NOP, and then by both preparing a thorough and adequate EIR to
inform stakeholders of the Project’s impacts, and by denying the Project, which threatens
public health, safety, and welfare, and is clearly inconsistent with neighborhood and
surrounding uses.

' A video of the board meeting can be found online at
https://www.youtube.com/watch?v=mtXaOXzEros (last visited July 18, 2022).

SHUTE, MIHALY
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I1. The NOP fails to describe the Project’s probable environmental impacts.

The purpose of an NOP is to “solicit guidance from members of the public
agencies as to the scope and content of the environmental information to be included in
the EIR.” CEQA Guidelines § 15375; see also CEQA Guidelines § 15082. In order to
effectively solicit such guidance, the NOP must provide adequate and reliable
information regarding the nature of the project and its probable environmental impacts.
“At a minimum,” the NOP must contain a description of the project, the location of the
project, and a description of the project’s “[p]robable environmental effects.” CEQA
Guidelines § 15082(a)(1); see also City of Maywood v. Los Angeles Unified School Dist.
(2012) 208 Cal.App.4th 362, 372 fn. 1; Practice Under the California Environmental
Quality Act (2d ed Cal CEB) § 8.16 (“The notice of preparation should describe the
project’s probable environmental effects in some detail.”).

The NOP does not even attempt to describe the Project’s probable environmental
effects and thus fails to meet CEQA’s mandate. Instead, it only provides a list of “issue
areas” that will be analyzed in the EIR—essentially a checklist of the topics required for
any CEQA analysis. The NOP makes no effort to identify what the probable effects
within these areas might be, to identify what resources, conditions, or people might be
affected, or how they will be addressed in the EIR. The NOP likewise provides no
indication as to the extent of impacts to the surrounding community. Without more
information, the reviewing agencies and other interested parties cannot provide a
“meaningful response” to the NOP, the Project’s likely impacts, or the scope of the EIR.
CEQA Guidelines §15082(a)(1); see also BOUSD Meeting at 18:06 (“Unfortunately, the
NOP provided lack of sufficient information and detail to prepare a comprehensive
response.”).

A. The NOP does not identify the Project’s probable impacts to
pedestrian and student safety.

Under CEQA, increased safety risks to pedestrians are significant environmental
impacts. CEQA Guidelines, Appx. G, § XVII(c) (project has potentially significant
transportation impact if it would “[s]ubstantially increase hazards due to . . . incompatible
uses”); see also, e.g., City of Long Beach v. Los Angeles Unified School Dist. (2009) 176
Cal.App.4th 889, 914-16 (EIR adequately analyzed traffic-related pedestrian safety
impacts).

As noted above, the record before the City on the Raising Cane’s project contained
ample evidence of that project’s likely safety impacts on pedestrians, especially students
walking to and from Laurel Elementary. In particular, the record contained extensive

SHUTE, MIHALY
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reports from local residents and Laurel Elementary families. They consistently described
existing traffic congestion and back-up at the intersection of Flower Ave. and Imperial
Hwy., and the resulting risk to children walking in that area. Likewise, BOUSD data
presented to the City Council indicated that 27% of Laurel’s 429 students live south of
Imperial Hwy., and must therefore cross that busy road to get to school. The City’s own
traffic study concluded that the Raising Cane’s project would have resulted in an
additional 800-plus vehicles per day at Gaslight Square. Neighbors and concerned
residents, in public comments on the Raising Cane’s project, noted the obvious
conclusion that the drastic increase in traffic from a drive-thru restaurant would greatly
exacerbate existing hazards.

Since its recission of the Raising Cane’s project approvals, the City and BOUSD
completed a Laurel Elementary circulation and parking study that underscores the
existing circulation problems at the site. “Circulation and Parking Plan, Laurel
Elementary Magnet School,” March 17, 2022. Among other things, the study notes that
“Students are being picked up and dropped off on public streets,” “The site is
constrained due to the historic nature of the building and proximity to a major highway,”
“Off-street parking is insufficient to accommodate demand from staff, volunteers, and
visitors,” and “There is limited pedestrian connectivity and barriers for students who
walk to school.” /d. (emphasis in original).

It is self-evident that the proposed Project—more than double the size of the
Raising Cane’s project—will cause safety impacts beyond even those expected from the
Raising Cane’s. Compared with a single drive-thru restaurant, the Project proposes a
2,000 square-foot drive-thru, a 2,400 square-foot restaurant, plus 3,600 square-feet
of medical or retail space. The additional restaurant and commercial uses will draw
even more vehicles to Gaslight Square on a daily basis than the Raising Cane’s would
have, creating an even greater risk to pedestrians and Laurel Elementary students.
Moreover, according to the NOP, the Project will include only 104 parking spaces,
compared to the 93 spaces proposed for the Raising Cane’s. Given the Project’s size
relative to the Raising Cane’s project, 11 additional parking spaces appears vastly
inadequate, and will only contribute to further circulation problems.?

In clear violation of CEQA, the NOP gives no indication of these substantial and
probable impacts. Regardless of this failure, however, the EIR must thoroughly analyze

2 The NOP states that 12 of these spaces will be located off-site, but does not say where.
Considering that there is already insufficient off-site parking for Laurel Elementary staff,
volunteers, and visitors (Circulation and Parking Plan), it’s unclear how the area around
Gaslight Square could possibly accommodate additional parking.
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the Project’s safety impacts, including further comprehensive analysis of the current
traffic and circulation problems at Laurel Elementary. The EIR must also correct the
City’s previously flawed traffic study, which inappropriately and inexplicably analyzed
traffic at Laurel Elementary during the early months of the COVID-19 pandemic when
the school was physically closed to students and staff. The updated study must account
for full in-person use of Laurel Elementary, including vehicles, pedestrians, and
bicyclists.?

B. The NOP fails to identify the Project’s probable land use impacts.

The NOP likewise fails to identify the Project’s probable inconsistencies with the
City’s General Plan and zoning code. See CEQA Guidelines § 15125(d). The Project
requests amendment of Gaslight Square’s General Plan land use designation from
Office/Financial Commercial to Mixed-Use I1I. However, the Mixed-Use I1I designation
“allow[s] the development of neighborhood-serving commercial uses.” General Plan, p.
2-18 (emphasis added). It explicitly prohibits “regional-serving retail uses.” Id. The
designation is therefore inconsistent with the substance of the Project, which proposes a
2,000 square foot drive-thru restaurant, a 2,400 square foot dine-in restaurant, and 3,600
square feet of additional commercial use. These intense, visitor-heavy uses are clearly
designed to serve the region rather the neighborhood. For the same reason, the Project is
inconsistent with the proposed Mixed-Use III zoning designation, which likewise
prohibits regional-serving retail uses. Municipal Code § 20.258.010(A)(3)(b).

The proposed drive-thru would also require a conditional use permit (“CUP”), but
the Project is inconsistent with provisions in the zoning code governing CUPs. In
considering the appropriateness of a CUP, the City must consider “[t]he extent of traffic
generation . . . ; special locational and space requirements; the effect that such uses may
have on property values, health, safety and welfare; and any other characteristic which

3 Relatedly, CEQA requires an EIR to “include a description of the physical
environmental conditions in the vicinity of the project,” which “will normally constitute
the baseline physical conditions by which a lead agency determines whether an impact is
significant.” CEQA Guidelines § 15125(a). The appropriate baseline traffic condition for
this Project should reflect full, in-person use of Laurel Elementary, regardless of whether
such use was occurring at the time the NOP was published. See CEQA Guidelines §
15125(a)(1) (“Where existing conditions change or fluctuate over time, and where
necessary to provide the most accurate picture practically possible of the project's
impacts, a lead agency may define existing conditions by referencing historic conditions,
or conditions expected when the project becomes operational, or both, that are supported
with substantial evidence.”).
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may affect the compatibility of the use with the neighborhood or the community.”
Municipal Code § 20.408.030(A). Additionally, before the City approves a CUP, it must
find that the proposed use is not detrimental to existing uses or adverse to public health,
safety, or general welfare. Id. § 20.408.030(D). It must also find that “the proposed site
relates to streets and highways which are properly designed and improved to carry the
type and quantity of traffic generated or to be generated by the proposed development.”
Id. § 20.408.030(D)(4).

The Project meets none of these requirements. As described above, the Project is
incompatible with surrounding uses, especially Laurel Elementary. It will create
significant safety hazards for students and caregivers walking to and from the school, and
will likely have a detrimental effect on property values of homes surrounding Gaslight
Square. Moreover, S. Orange Ave. and S. Flower Ave. are not designed to carry the
traffic that the Project will generate. Both are residential streets with 25mph speed limits.
Gaslight Square does not have and cannot have ingress/egress directly to Imperial
Highway. Therefore, all the existing and new traffic generated by the Project must use
Flower & Orange Aves to enter and exit the site. The increased volume of traffic will
overwhelm these streets, exacerbating the existing circulation and safety issues identified
above. For all these reasons, approval of the requested CUP will be contrary to the City’s
zoning code.

III. The NOP lacks a concrete Project description.

An adequate NOP must provide enough information and describe the proposed
project in sufficient detail to enable members of the public to make a meaningful
response to the NOP. CEQA Guidelines § 15082(a)(1)(A),(B).

As BOUSD has already acknowledged, the City’s NOP fails to meet this basic
standard. The Project as described in the NOP lacks sufficient specificity to allow the
public to understand what the applicant and City contemplate for the site. Critical Project
components remain undefined. The NOP only includes an aerial photograph with the

4 Beyond requiring CEQA analysis, the Project’s inconsistencies with the zoning code
and General Plan preclude the City from approving the Project as a general matter. See,
e.g., Land Waste Management v. Contra Costa County Bd. of Supervisors (1990) 222
Cal.App.3d 950, 959 (noting “cardinal principle” of California land-use law that “land-
use permits must be consistent with zoning”); Families Unafraid to Uphold Rural El
Dorado County v. El Dorado County Bd. of Supervisors (1998) 62 Cal.App.4th 1332,
1336 (“The propriety of virtually any local decision affecting land use and development
depends upon consistency with the applicable general plan.”) (internal citations omitted).
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project boundary. Those aspects of the Project that the NOP attempts to describe are
depicted with so little detail that a reader is left with no idea of what the Project will look
like at build-out or how it will work.

The most glaring deficiency is the NOP’s failure to include the site plan for the
Project and its failure to indicate the location of roads, public services, and other
infrastructure improvements such as storm water facilities. Similarly, the NOP fails to
specify the development regulations that apply to the Project. These issues must be
comprehensively addressed in the EIR in order to understand the implications for the site
and the region.

IV.  The EIR must identify effective project alternatives.

CEQA emphasizes that an EIR must analyze a range of reasonable alternatives to
the project. The alternatives must feasibly attain most of the basic project objectives
while avoiding or substantially lessening the project’s environmental impacts. Public
Resources Code § 21100(b)(4); see also CEQA Guidelines § 15126.6(a). The CEQA
Guidelines state that the selection and discussion of alternatives should foster informed
decision making and informed public participation. CEQA Guidelines § 15126(d)(5).

Unfortunately, the NOP does not identify any alternatives to the proposed Project
or disclose how alternatives will be developed or selected for inclusion in the EIR. Given
the size and scale of the Project, the potential exists for significant environmental
impacts, beyond even those impacts discussed above. Consequently, the EIR should
identify and evaluate several alternatives to the Project capable of avoiding or
substantially reducing those impacts. In addition to the legally required no-project
alternative, the EIR should consider an alternative that complies with the existing General
Plan and the zoning codes. It will also be important for the EIR to fully flesh out the
details of each alternative so that the public and decisionmakers are adequately informed
of each alternative’s benefits and environmental impacts.

V. Conclusion

SAFE is extremely concerned about the far-reaching impacts of this Project and
urges the City to thoroughly analyze the Project’s clear environmental impacts. SAFE is
likewise confident that such analysis will counsel denial of the Project. Please provide
this office with notification of the release of the Project’s draft EIR. We also request that
the City keep us informed of all contracts, notices, hearings, staff reports, briefings,
meetings, and any other events related to the Project.
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Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

F ity

Sarah M. Lucey
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From: Anastasia Tan

To: Madrigal-Gonzalez, Cecilia; Planning; City ClerksGroup
Subject: Zoning changes at Gaslight Square
Date: Tuesday, July 12, 2022 11:21:54 AM

To Whom it May Concern,

| am a parent of two students at Laurel and | have a number of concerns regarding a drive thru
restaurant being in close proximity to an elementary school.

Traffic and parking at Laurel is already atrocious. There are very few street parking spots and the
church parking lot is regularly not open so the only reliable option is the parking structure. Many
cars drive through the area and many don’t follow the rules such as no turns onto Birch from Flower;
I've seen a significant number of cars consistently ignore the crossing guard and turn right anyway
risking running into the many parents and children crossing the street. If choosing to go through the
pick up line as a parent, the lines run into Imperial Hwy and onto Birch blocking traffic at least twice
a day. There must be a valid reason for the zoning to not permit a drive-thru restaurant.

I’m also concerned about drawing people to the neighborhood until late at night as drive-thru
restaurants tend to stay open until 10, midnight or even later. There has been vandalism at least a
few times at Laurel to the building and the little free library on campus as there is no fencing around
the school; I'm worried that vandalism will worsen if people are drawn to the area so late at night.

My concerns about a drive thru being located on Flower/Imperial are just a few; however, | feel that
they are important enough to reconsider the location of this establishment. | am concerned about
vandalism and loitering but mostly I'm worried about the traffic and congestion and the safety of the
many students and parents at Laurel.

Thank you for hearing my concerns,

Anastasia Tan
949-295-6133
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From: Ang Porter

To: Madrigal-Gonzalez, Cecilia; Planning; City ClerksGroup
Subject: Please retain Gaslight Square"s current General Plan and Zoning
Date: Sunday, July 3, 2022 4:27:54 PM

Hello,

"Gaslight Square" is indeed a fitting name, it seems Brea citizens and Laurel Elementary
parents were apparently gaslit about the "need" to put a drive-through next to the school being
over.

Gaslight Square is already properly planned and zoned. It doesn't need to be replanned or
rezoned. The people who made the decision decades ago to not allow restaurants/drive-
throughs there knew what they were doing. They made an informed decision that took Laurel
into account. And they got it right. Nothing's changed . . . and nothing should.

This isn't a matter of updating or correcting something outdated or out of step with the times.
Gaslight Square is still located across the street from a bustling elementary school and on
Brea's busiest street. Drive-throughs still increase traffic. Drive-throughs still attract people
from outside the area who won't be aware of what's nearby as they try to dart across and
through the surrounding streets to grab some lunch. And elementary-aged kids still aren't the
greatest at traffic safety because they're still learning.

Our (Brea citizens and Laurel parents) objections, actions, letters, and protests last year
weren't about Raising Cane's—we always made that very clear. They were about not having a
drive-through across the street from a school that's already got a dangerous traffic situation.
And that's still our position. Nothing's changed . . . and nothing should.

When this all began in 2020, [—as a Brea citizen and Laurel parent—was shocked and
saddened that we even had to have this conversation. That we had to actively, vocally, and
repeatedly ask our city, neighbors, and business owners to defend Brea's youngest citizens
against a decision that would knowingly put their safety at risk. Yet here we are again.
Please leave Gaslight Square's zoning as it is. Nothing's changed . . . and nothing should.

Best regards,

Angela Sylcott
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From: Becky Czerwinski

To: Planning
Subject: Keep Laurel Safe
Date: Thursday, July 14, 2022 10:57:46 AM

As a retired school teacher, I am aware of how difficult it is for parents to safely drop off and pick up their children
from school, in any circumstances. I can’t even imagine how much more difficult it would be if there was a drive-
thru restaurant in the vicinity.

Please do whatever you can to assure that no drive-thru restaurants are approved near any of our schools, as is now
under consideration near Laurel.

Sincerely,

Becky Czerwinski
resident of Brea


mailto:beckyski@mac.com
mailto:Planning@ci.brea.ca.us

From: carolyn campbell

To: Madrigal-Gonzalez, Cecilia; City ClerksGroup; Planning
Subject: Gaslight Square Redevelopment Application
Date: Wednesday, July 20, 2022 3:16:58 PM

Dear City Council Members,

As you are aware, approximately two years has past since the community expressed its outrage in the city council’s
initial review and later approved redevelopment drive-thru restaurant project for Gaslight Square, that posed a safety
risk for Laurel Elementary students, neighborhood residents, and senior housing dwellers. The first attempt to favor
commerce over community safety foiled as a group of concerned community members stepped up, filed a lawsuit
against locating a 3,267 square Raising Cane’s drive-thru restaurant mere feet from the elementary school — and
won.

Sadly, we are back at the beginning stages of yet another Gaslight Square application submission to the city council
for review. This time not only is a drive- thru listed again — but a zoning change from its 1988 CUP commercial
zone to mixed usage, adding a redevelopment project of 8,000 square feet, is requested.

A mixed usage poses a mixed baggage of problems unless it is well defined.

A question to ponder: what has changed since the failure of the first application submission?

Nothing. Yet a drive-thru is being entertained again. As we wait for the city’s environmental impact report, we are
well aware that traffic is an enormous threatening issue. Not to mention drive-thru restaurants possibly posing safety
risks for children from predators.

How many times do we have to reiterate that community safety is and always should be the focus!

Concerned Citizen

Sent from my iPhone
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From: Destiny Conwi

To: Madrigal-Gonzalez, Cecilia; Planning; City ClerksGroup
Subject: Gaslight Square Zoning
Date: Wednesday, July 20, 2022 12:44:14 PM

July 20, 2022

To Whom It May Concern,

I’'m pleading with you to keep the current General Plan and Zoning at Gaslight Square in order
to keep the surrounding community safe.

My children attend Laurel Elementary Magnet School and have done so for five years. We
love our school and our community! However, it cannot go without notice that Laurel is in
between two majorly busy streets. There have been countless times where I have witnessed
cars speeding down Flower Ave, as well as Birch Ave. Cars daily run red lights on Birch,
putting students who cross that street at risk. Our crossing guard has previously been harassed
many times, because people are not following the signs and traffic laws. Getting through
Imperial Hwy and surrounding streets during pick up and drop off is already hectic and
dangerous for students who cross Flower and Orange Ave, which is where the expected
entrance to the drive-thru is expected to be located. It should be noted that there is no crossing
guard on either of those streets. If we intend to make Brea a more pedestrian friendly city,
putting a drive-thru directly across the street from Laurel school will not accomplish that goal,
and will instead put countless lives at risk.

Now if the city allows a drive-thru to be built 30 ft away from Laurel Elementary, it will most
definitely increase the amount of cars and traffic in this area ten fold. It is claimed that “One
of the most leading places for auto accidents is the fast-food restaurant parking lot and drive-
thru area” (Ehiline Law Firm). The Ehiline Law Firm also states that because “More and more
people congregate at these locations, statistically, there is an increased likelihood of a low-
speed fender bender, or running over a child.” Adding more cars in this area is asking for a
child to be hit by a car. Children walk home down Birch (both ways), they cross Flower St and
Orange Ave. Having a drive-thru restaurant so close to an elementary school will put these
children in a deadly situation.

It should be understood that the traffic in this area is constant through the whole day while
school is in session (Morning drop off, Kindergarten late drop off, kindergarten pick up,
special ed pick up). I plead with the council members to also take note that the school will
have special events during school hours, as well as after school when those peak hours
overlap; the lack of parking and safety will undoubtedly be felt by the community. Why would
any parent want to send their children to a school right next to a fast food restaurant where
their children’s safety is at risk?
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While building a drive-thru will generate a lot of money for the property owner, building one
directly across the street from an elementary school is not in the best interest for the children
who attend Laurel Elementary Magnet School, nor is it in the best interest of the community.

For the sake of my children, the children who attend Laurel Elementary Magnet School, and
the entire community, please consider keeping the zoning plan in place.
Sincerely,

Destiny Conwi

Destiny Conwi



From: Diane Stites

To: Madrigal-Gonzalez, Cecilia; City ClerksGroup; Planning

Cc: me

Subject: NOP Comments for Gaslight Sq Redevelopment Project Proposal
Date: Wednesday, July 20, 2022 3:59:13 PM

Attachments: RE BOUSD Contact information.pdf

Petitioners Opening Brief ISO Petition for Writ of Mandate20Aug2021.pdf
SAFEVCityOfBreaEtal22March2021.pdf

Raising Cane"s Proudction #4 05 12 21 (4 of 4).pdf (page 5 of 245).png

Dear Ms. Madrigal-Gonzalez,

Please include this email and all of the attachments as my comments on scope, focus
and content for the Gaslight Square Project proposal. Additionally, see the City of
Brea's copies of the documents filed in 2021 with the Superior Court of the State of
California regarding SAFE's lawsuit v the City of Brea, Brea City Council, Raising
Canes, et. al. Please print all attachments and include as part of my comments to
City of Brea's NOP.

People have already explained that a drive-through restaurant is an incompatible use
at Gaslight Square given its type of use, increase of use, especially given residential
streets and the 30-foot distance between its Flower Avenue driveway and driveway
of Laurel Elementary Magnet School of Innovation & Career Exploration.

People have already explained that current traffic problems exist, that the joint City of
Brea-Brea-Olinda School District (BOUSD) Laurel Traffic Circulation and Parking
Study has not been completed and the City of Brea has in-depth knowledge of these
traffic and parking problems.

Therefore my comments focus on some* of the problems and errors that occurred
during the Raising Canes (RC) Project Proposal with this goal: City of Brea, please
review your past errors and please make changes to your processes and
quality control so they are not repeated.

From last night's City Council meeting, it seemed pretty evident that there was
agreement that errors were made in the math and analysis for the Brea Plaza
Project.

This is what we, volunteers of SAFE, saw that with the RC Project.

We only saw some of the errors during the appeal period. We found many errors after
our appeal was filed and we received your public records from our request. We plan
on discussing these with the City Manager but given that this Project's application is
in process, it's a civic duty to point out what we learned. Our concern is for the safety,
especially the children who attend Laurel Elementary; a safe learning environment
includes a safe community.

This document points to what we learned. Respectfully, after you study this, | pray
that the City of Brea will respond that lessons have been learned by City Staff and


mailto:dianestites@sbcglobal.net
mailto:ceciliamg@ci.brea.ca.us
mailto:CityClerksGroup@ci.brea.ca.us
mailto:Planning@ci.brea.ca.us
mailto:dianestites@sbcglobal.net

From: Killebrew, Jason

To: "Richard Champion"

Cc: Mason, Brad; Steinkruger, Tracy; Gallardo, Bill
Subject: RE: BOUSD Contact information

Date: Monday, December 14, 2020 8:50:04 AM

Hi Rick and Brad,

Good Morning. Here is a link to the Raising Canes packet that was considered by Planning Commission last week. This link includes the Traffic and
Parking Studies that are attached at the bottom of the webpage. In addition, I have attached the conditions of approval and resolutions that were
modified at the meeting. Please review and let me know if you have any questions. Thanks!

Lmk ;Lp,zﬂﬂz 213.88 Qﬁ 8085/agenda p]]b]lsh gfm,
Jason

Jason KILLEBREW

City Planner

Community Development | Planning Division

P: 714.990.7674 | E: jasonk@cityofbrea.net | W: www.cityofbrea.net

City of Brea | 1 Civic Center Circle | Brea, California 92821

[City of Brea]<https: w.ci.br >
[Facebook]<https: w.f k.com/BreaCityHall/>
[Instagram]<https://www.instagram.com/city of brea/>
[YouTube]<https: m/user/CityofBr
[Twitter]<https:/twitter.com/ci rea?lang=en>

From: Killebrew, Jason

Sent: Thursday, November 12,2020 11:01 AM

To: 'Richard Champion' <rchampion@bousd.us>

Cc: Mason, Brad <bmason@bousd.us>; Steinkruger, Tracy <tracys@ci.brea.ca.us>
Subject: RE: BOUSD Contact information

Hi Rick,

Just following up to my email from a couple weeks ago about the proposed Raising Canes across the street from Laurel Elementary School. I was
wondering if your Board has provided any questions or insights on the project? Any update is appreciated! Thanks!

Jason

Jason Killebrew | City Planner

Community Development Dept. | Planning Division
1 Civic Center Circle, Brea CA 92821
714.990.7674

[Email Signatuer Logo]

From: Killebrew, Jason
Sent: Wednesday, October 28, 2020 5:39 PM
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To: 'Richard Champion' <rchampion@bousd.us<mailto:rchampion@bousd.us>>

Cc: Mason, Brad <bmason@bousd.us<mailto:bmason@bousd.us>>; Steinkruger, Tracy <tracys@ci.brea.ca.us<mailto:tracys@ci.brea.ca.us>>
Subject: RE: BOUSD Contact information
Hi Brad and Rick,

As promised I am sharing information related to the Raising Cane’s that you can share with your Board. Here are some of the project details:

Location: Directly to the west of Laurel Elementary School at the corner of Imperial Hwy and Flower/Orange (highlighted in yellow).

[cid:image014.png@01D6D1F6.087C6B60]

Project Description:

Demolition of two existing buildings totaling 9,588 square feet.

Construction of a 3,267 square foot restaurant building

780 square foot patio

Proposed drive through with two order board/lanes

A Conditional Use Permit has been submitted to allow for a restaurant with a Drive-Thru
A Conditional Use Permit is required to amend an existing sign program.

L I T

Please let me know if you have any questions, or if you need any additional information. It would great if we could get any formal comments or
concerns from the School District on the project. If there are no comments, a neutral letter would also be helpful. Thanks again!

Jason Killebrew | City Planner

Community Development Dept. | Planning Division
1 Civic Center Circle, Brea CA 92821
714.990.7674

[Email Signatuer Logo]

From: Richard Champion <rchampion@bousd.us<mailto:rchampion@ >>
Sent: Monday, October 5, 2020 3:06 PM
To: Killebrew, Jason <jasonk@ci.brea.ca.us<mailto:jasonk(@ci.br >>

Cc: Mason, Brad <bmason@bousd.us<mailto:bmason@bousd.us>>
Subject: RE: BOUSD Contact information

Jason,

Thanks for the conversation today. Please find below information requested.
We are looking forward to working with you.

Rick Champion

* Last day of school year 20/21 Is June 3, 2021
* School board meetings (Our 2021 meeting date will be approved this December)
Thursday, October 8 Regular Board Meeting - 6:30 PM
Thursday, October 22 Regular Board Meeting - 6:30 PM
Thursday, November 12 Regular Board Meeting - 6:30 PM
Thursday, December 10 Regular Board Meeting - 6:30 PM

* Laurel Elementary School Bell Schedule (Below)

Office Hours

The office is open from 7:30 a.m. to 4:00 p.m. daily. You may call the school at (714) 529-2520 anytime during these hours. We also have voicemail
for messages after 4:00 p.m.

If you would like to report an absence, please call us at (714) 990-7833.
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Regular Schedule Monday, Tuesday, Thursday, Friday
Grade Level

Class Time
Recess/Snack
Lunch

TK (Early)

8:00 am - 11:30 am
10:00 am - 10:20 am
N/A

TK (Late)

10:20 am - 2:10 pm
N/A

11:30 am - 12:10 pm
Kinder (Early)

8:00 am - 11:30 am
10:00 am - 10:20 am
N/A

Kinder (Late)

10:20 am - 2:10 pm
N/A

11:30 am - 12:10 pm
Grades 1-2

8:00 am - 2:10 pm
10:10 am - 10:25 am
11:45 am - 12:25 pm
Grades 3-6

8:00 am - 2:10 pm
9:55 am - 10:10 am

12:15 pm - 12:55 pm

Early Release Wednesday Schedule
Grade Level

ERW Schedule

TK/K (Early)

8:00 am - 11:15 am

TK/K (Late)

9:50 am - 1:25 pm





Grades 1-6

8:00 am - 1:25 pm

Richard Champion

Assistant Superintendent, Business Services

rchampion@bousd.us<mailto:rchampion@bousd.us>

https:/ww /

Brea Olinda Unified School District
1 Civic Center Circle, Level 2

Brea, CA 92821

(714) 990-7800

http://www.breaedfoundation.org/ "Every student deserves a strong foundation"
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GABRIEL M.B. ROSS (State Bar No. 224528)
SARAH M. LUCEY (State Bar No. 328805)
SHUTE, MIHALY & WEINBERGER LLP
396 Hayes Street

San Francisco, California 94102

Telephone:  (415) 552-7272

Facsimile: (415) 552-5816
ross@smwlaw.com

slucey@smwlaw.com

Attorneys for SAFER AVENUES FOR
EVERYONE; DIANE AND MAX STITES;
KARI WINDES; and MARY MARTINEZ

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE

SAFER AVENUES FOR EVERYONE;

DIANE AND MAX STITES; KARI

WINDES; and MARY MARTINEZ,
Petitioners and Plaintiffs,

V.

CITY OF BREA AND BREA CITY
COUNCIL; and DOES 1-20,

Respondents and Defendants.

RAISING CANE’S RESTAURANTS, LLC;
ONE BERRY LLC; and DOES 21-40,

Real Parties in Interest.

Case No. 30-2021-01192037-CU-WM-CXC

PETITIONERS’ OPENING BRIEF IN
SUPPORT OF PETITION FOR WRIT OF
MANDATE

Assigned for All Purposes to:
Hon. William Claster, Dept. CX-104

Action Filed: March 24, 2021

PETITIONERS’ OPENING BRIEF IN SUPPORT OF PETITION FOR WRIT OF MANDATE

CASE NO. 30-2021-01192037-CU-WM-CXC
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§ 20,224,050 ... i ettt ettt e et e e ebe e e eab e e eaaeeeteeeeabeeeraeeeraeenns 13
§ 20.230.020(B)...cveeeieeiietieeie ettt e te et e e ta et e ebeesteeerbeeraeeraeenres 13
§ 20.200.020 ...ttt e e bt e ta e e et e e eba e e eabeeetaeeateeeetbeeeraeeeraeenns 14
§ 20.200.030 ...ttt et e e et e etteeetaeeeteeeetaeeereeeeaeeanns 14
§ 20.408.030(D)(2) ..uvveeerieeeiie ettt et e e e e e s e e e tr e e eraeeeraeenns 15
§ 20.424.050(B)..ccuveeeiieiieeiie ettt ettt et e et e e eeaa e tbeebe e raeeabeebeeeaseereenreaans 8
Brea General Plan
GenETal Plan 2-15. ..o 15, 16, 17, 20
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INTRODUCTION

This is a straightforward case. The City of Brea (the “City”’) approved a Raising Cane’s
Chicken Fingers—a high-volume, drive-thru, fast-food chain restaurant—directly across the street
from an elementary school (the “Project”). Petitioners, a group of school staff, volunteers, and
parents, informed the City that the Project violates both the Brea City Code and the Brea General
Plan: zoning at the Project site prohibits standalone and drive-thru restaurants, and the General
Plan authorizes restaurant uses only if they are designed to serve on-site employees. The City,
unable to justify the Project on the basis of the site’s actual zoning and General Plan designations,
instead approved it while relying on the irrelevant fact that restaurants are permitted in other
commercial areas of the City.

The land-use limitations at the Project site make good sense: a high-traffic use like a
standalone restaurant is dangerous across the street from a pedestrian-heavy elementary school.
Unsurprisingly, the record reflects that the Project will threaten the safety of schoolchildren
walking to and from the adjacent school. This impact to pedestrian safety is exactly the kind of
impact the California Environmental Quality Act, Public Resources Code sections 21000 et seq.
(“CEQA”), is meant to uncover and mitigate. However, rather than analyzing the Project’s safety
impacts, the City—again without legal support and after Petitioners identified the error—claimed
that the Project was exempt from CEQA, thus avoiding environmental review. For each of these
reasons, the City’s approval of the Project is invalid.

STATEMENT OF FACTS
L. The Project site and the 1988 CUP.

The Project site is in Gaslight Square, a small shopping center in Brea, north of Imperial
Hwy., between Flower Ave. and Orange Ave. Administrative Record (“AR”) 467. The primary
zoning designation is “Commercial, Administrative and Professional Office (C-P),” but the site is
also subject to a “Precise Development (PD)” overlay. AR 90-91. Its General Plan designation is
“Office/Financial Commercial.” AR 5. It contains six commercial buildings currently occupied by

professional and medical offices, and vacant retail spaces. AR 467.
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The initial development of Gaslight Square was approved in 1988 by the City’s Planning
Commission. AR 468. As that time, the Planning Commission approved a conditional use permit
(the “1988 CUP”), which addressed community concerns by permitting only certain retail uses at
the Project site, specifically barring “[f]ast food and sit-down restaurants.” AR 131, 141.

Directly across Flower Ave. from the Project site is Laurel Elementary School (“Laurel
Elementary” or “Laurel”), a TK-6 school operated by the Brea-Olinda Unified School District
(“School District”). AR 467-68, 315. Laurel’s pick-up/drop-off zone is located on Flower Ave.,
just north of Imperial Hwy. AR 316.

IL. The proposed Project.

The Project would demolish two existing buildings on the Project site and construct a
3,267 square-foot fast-food restaurant with a 780 square-foot outdoor dining area. AR 468-69. It
would also include drive-thru lanes that would accommodate up to 22 vehicles (id.), double the
capacity of Raising Cane’s restaurants in nearby Orange and Anaheim (AR 89). Vehicular access
to the Project would be through existing driveways on Flower Ave. and Orange Ave. AR 468.

The figure below is an aerial view of the Project site, including Laurel Elementary to the

east. AR 467.
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The applicant—1Javier Sola (for Raising Cane’s)—filed the Project application with the
City on June 22, 2020. AR 86. The application requested three entitlements: (1) a CUP to amend
the 1988 CUP to allow a drive-thru restaurant at Gaslight Square; (2) precise development plan
review under the zoning code’s “Precise Development” provision; and (3) a CUP for signage. /d.
III. Planning Commission approval, public comments, and appeal to the City Council.

The Project came before the Planning Commission on December 8, 2020. AR 465. The
Commission approved the Project on a 4-1 vote. AR 858. On December 14, 2020 Petitioner Kari
Windes, a librarian at Laurel Elementary, acting “on behalf of a large group of parents” timely
appealed the Planning Commission’s decision to the City Council. AR 160.

Pursuant to Brea City Code section 20.424.050(B)', Ms. Windes identified the “specific
aspect of the decision being appealed”: the “approval of the proposed construction of the Raising
Cane’s drive thru restaurant across from Laurel Magnet Elementary.” AR 160. She additionally
identified the substance of the appeal: “[t]he addition of a high-traffic restaurant would greatly
increase the chances for a tragic incident.” /d.

After Ms. Windes filed her appeal, but before the City Council considered it, City staff
offered to correspond with Ms. Windes about the substantive elements of her appeal. AR 172. Ms.
Windes sent questions to the City on January 3, 2021. /d. The questions raised legal issues
including the Planning Commission’s reliance on other zoning districts to justify approval of the
Project (AR 174), the Project’s inconsistency with the Brea General Plan (AR 174), and its
potential impacts on pedestrian safety (AR 175). Meanwhile, on January 28, 2021, the School
District’s Board voted to oppose the project based on concerns for “[p]edestrian/student safety.”
AR 315-16.

The City Council held a public hearing on Ms. Windes’ appeal on February 2, 2021. AR
80, 82. The City received fifty-six public comments on the Project, nearly all in opposition. AR
703. The comments raised concerns about the Project’s effect on the safety of children and

families walking to and from Laurel Elementary, increased traffic near the Project, and the

! All referenced sections of the Brea City Code are attached as Exhibit B to Petitioners’ Request
for Judicial Notice (“RJIN”), filed with this brief.
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Project’s likely adverse impact on adjacent businesses in Gaslight Square. See AR 226-317. A
former Laurel Elementary teacher’s comments are exemplary: “To put more cars on that street
would be a disaster! . . . The volume of traffic will be unsafe! The safety of our children, teachers,
and parents are paramount!” AR 240; see also AR 286 (“Too many children are walking in this
area. . . . It will be especially dangerous with lots of cars driving in and out of the fast food parking
lot.””). Other comments noted the Project’s likely adverse impact on adjacent businesses in
Gaslight Square (AR 297-98) and the City’s improper use of CEQA exemptions (AR 315-16). The
comments also addressed the inadequacy of the City’s “Focused Transportation Assessment” (the
“Traffic Study”), which estimated the amount of traffic the Project would generate, but was
conducted while Laurel Elementary was physically closed due to COVID-19. AR 528 (Traffic
Study); 303, 315 (public comments). Nine members of the public spoke at the hearing. AR 703-
04.

Near the end of the hearing, recognizing the need for additional information about the
Project’s potential safety impacts, the City Council directed staff to gather statistics on traffic in
the vicinity of the Project site, along with information about where Laurel Elementary students
live and how they get to school. AR 42. The City Council then continued the item to February 16,
2021. 1d.

Subsequently, City staff contacted the School District and the Brea Police Department. /d.
The School District could not provide information about how Laurel Elementary students travel to
and from school, but did provide data showing that 27% of Laurel’s 429 students live south of
Imperial Hwy., and must therefore cross that busy road to get to school. /d. The Police Department
reported 65 total “incidents” at the Project site and adjacent intersections in 2019 and 2020. AR
46-53. Thirty-four of those were traffic-related incidents at the intersections of Imperial Hwy. and
Flower Ave. or Orange Ave., the two nearest the Project site. AR 50-53.

Zoom-related technical difficulties prevented Petitioners Diane Stites, a longtime Laurel
Elementary volunteer, and Ms. Windes from making all their planned comments at the February 2,

2021 hearing. AR 59. Accordingly, they submitted additional comments to the City on February

9
PETITIONERS’ OPENING BRIEF IN SUPPORT OF PETITION FOR WRIT OF MANDATE
CASE NO. 30-2021-01192037-CU-WM-CXC






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

10, 2021. AR 59-61, 66-68. These comments reiterated that the Project violated the City’s zoning
code and General Plan, and that the City improperly relied on CEQA exemptions. AR 66-68.

The City Council held a second meeting on the Project on February 16, 2021. The Staff
Report attached public comments submitted after the February 2, 2021 hearing (AR 58-79),
including the February 10 comments from Ms. Stites and Ms. Windes (AR 59, 66). The City Clerk
summarized for the record email comments that were not published in the Staff Report. AR 693-
94. Fourteen members of the public commented on the Project via Zoom. AR. 694. The City
Council voted 3-2 to deny Ms. Windes’ appeal, thus granting the requested entitlements: a
signage-related CUP; a CUP amending the 1988 CUP to allow drive-thru restaurants at the Project
site; and a precise development plan. AR 696. Safer Avenues for Everyone, a community
organization seeking to protect Laurel Elementary, along with several of its members, timely filed
this petition.

STANDARD OF REVIEW
L. Standard of review for Brea City Code and General Plan claims.

Petitioner challenges the City’s approval of three land-use permits, including two CUPs
and one “precise development” plan. The granting of land-use permits is a quasi-judicial act.
Neighborhood Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176, 1186. Courts
review a public agency’s quasi-judicial act to determine whether the agency abused its discretion.
Code Civ. Proc. § 1094.5(b). An abuse of discretion is shown if (1) the agency does not proceed in
the matter required by law; (2) findings fail to support the decision; or (3) the findings are not
supported by substantial evidence. Id. “[ W]hether an agency has proceeded lawfully is a legal
question that the trial court . . . review[s] de novo. ” Stewart Enterprises, Inc. v. City of Oakland
(2016) 248 Cal.App.4th 410, 420-21. Courts invalidate the approval of a development project
where the approving agency abused its discretion by incorrectly determining that the project is
consistent with its general plan or zoning ordinances. Families Unafraid to Uphold Rural El
Dorado County v. El Dorado County Bd. of Supervisors (1998) 62 Cal.App.4th 1332, 1338
(“FUTURE”) (general plan); Neighborhood Action Group, 156 Cal.App.3d at 1184 (zoning).
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1. Standard of review for CEQA claim.

Petitioners challenge the City’s determination that the Project is exempt from CEQA
review based on three categorical exemptions, arguing that the Project does not meet the
exemptions’ criteria. Petitioners further claim that even if a categorical exemption facially
encompasses the Project, there is a reasonable possibility that the Project will have a significant
effect on the environment due to unusual circumstances, thus precluding use of exemptions.

In interpreting the scope of a particular categorical exemption, “the court’s task is to
determine whether, as a matter of law, the [activity meets] the definition of a categorically exempt
project.” San Lorenzo Valley Community Advocates for Responsible Education v. San Lorenzo
Valley Unified School Dist. (2006) 139 Cal.App.4th 1356, 1386 (emphasis and brackets in
original). The court reviews that question de novo. /d. at 1387. The court “interpret[s] the
exemption, starting with its plain language.” /d. The court “must construe the exemptions
narrowly in order to afford the fullest possible environmental protection.” Save Our Carmel River
v. Monterey Peninsula Water Management Dist. (2006) 141 Cal.App.4th 677, 697.

As to the “unusual circumstances” exception, the standard of review contains two parts.
First, the court asks whether substantial evidence in the record shows that the project presents
unusual circumstances, such as its size or location, as compared to others in the exempt class.
Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1105, 1114. If so, the
court considers whether there is a “reasonable possibility” that the unusual circumstance will
produce a significant environmental effect. /d. at 1115. To this second question, the court applies
the less-deferential “fair argument” standard. /d. Under this standard, petitioners prevail if the
record contains “evidence of a fair argument that there may be a significant effect.” Citizens for
Environmental Responsibility v. State ex rel. 14th Dist. Ag. Assn. (2015) 242 Cal.App.4th 555, 575
(internal quotations omitted; emphasis in original). If substantial evidence points toward a
potentially significant impact, a fair argument exists even if the record contains countervailing

substantial evidence. /d.
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ARGUMENT
L. The City’s approval of the Project violated the Brea City Code.

In direct violation of the Brea City Code, the City approved the Project—a stand-alone,
drive-thru restaurant—on a parcel zoned to prohibit both stand-alone restaurants and any use not
conducted entirely within a building. A city’s land-use approvals must comply with the city’s own
ordinances. Robison v. City of Oakland (1968) 268 Cal.App.2d 269, 274. Indeed, it is a “cardinal
principle” of California land-use law that “land-use permits must be consistent with zoning.” Land
Waste Management v. Contra Costa County Bd. of Supervisors (1990) 222 Cal.App.3d 950, 959.
Therefore, a city “cannot issue land-use permits that are inconsistent with controlling land-use
legislation, as embodied in zoning ordinances.” Id. at 957-58; see also id. at 958 (“Issuances of a
permit inconsistent with zoning ordinances or the general plan may be set aside and invalidated as
ultra vires.”).

The Project site is zoned “Commercial, Administrative and Professional Office (C-P).” AR
90. Land uses in C-P zones are governed by Brea City Code (“BCC” or “Code”) section 20.224.
Section 20.224 lists the “principal permitted” uses in C-P zones, known as by-right uses. BCC §§
20.224.020(A). It then lists uses permitted subject to a conditional use permit (CUP). BCC §§
20.224.020(B). Restaurants are not on either list.> Lastly, section 20.224 permits certain
“accessory” uses under very limited circumstances: the use must be “accessory” to an otherwise
allowable use; it must be contained in a “totally enclosed building” with the primary use ; and it
must occupy no more than 25% of that building’s area. BCC § 20.224.020(A). All uses in C-P
zones must be “conducted entirely within a building”; all uses “not specifically permitted” are

prohibited. BCC §§ 20.224.030, 050.

2 The principal permitted uses in C-P zones are art galleries, dental clinics, laboratories and other
medical offices, libraries, certain massage establishments, medical clinics, medical equipment and
supply offices, mimeo and addressing services, photographers studios, post offices, public utility
commercial offices, and tourist information centers. BCC § 20.224.020(A). Uses permitted subject
to a CUP are alcohol sales, ambulance services, auditoriums and conference rooms, churches,
dancing schools, hospitals, lodges and meeting halls, mortuaries, private schools, and residential
care facilities. BCC § 20.224.020(B).
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Because restaurants are not permitted either by-right or pursuant to a CUP in C-P zones,
the only way the Project could comply with the Code is as an “accessory use.” However, the
Project meets none of the accessory use requirements. First, it is a standalone use and building, not
an accessory to an otherwise permitted use. AR 468-69. Second, as a standalone building, it is not
operated within a totally enclosed building being used for an otherwise permitted use. /d. Third, as
a standalone building, it occupies 100% of its own building area, rather than less than 25% of the
building area of another building in a permitted use. /d. Moreover, as a drive-thru restaurant, the
Project necessarily is not “conducted entirely within a building.” See BCC § 20.224.050. This
alone disqualifies it in a C-P zone, regardless of whether it meets the accessory use requirements
(which it does not).

To justify approval of the Project despite these clear zoning limitations, the City
inexplicably and improperly relied on Code provisions regulating other zoning districts. The City
Council found that “the use applied for”—i.e., a standalone, drive-thru restaurant—*“is one for
which a Conditional Use Permit (CUP) is authorized by the Zoning Code.” AR 6. To support this
finding, the City Council pointed to Code section 20.236.020(B), governing uses in General
Commercial (C-G) zones, and which allows restaurants in those zones subject to a CUP. /d.
According to the City Council, section 20.236.020(B) “is applied to other commercial zones of the
city, such as the C-P zone.” Id.

However, the Code provides no support for the assertion that a provision permitting uses in
one zoning district may be applied to a different district. To the contrary, Section 20.224—which
governs the C-P-zoned Project site—unambiguously and expressly prohibits all uses not
specifically permitted in that section. BCC § 20.224.030. Nor is there evidence in the record that
the City has ever applied section 20.236.020(B) outside the C-G zone, including C-P zones. In any
case, even if the City could show that it has applied section 20.236.020(B) in non-C-G districts,
this practice could not override the Code’s plain language, which permits restaurants in C-P zones
only under very specific conditions, none of which are met here. See, e.g., Friends of Juana
Briones House v. City of Palo Alto (2010) 190 Cal.App.4th 286, 303 (“In construing a statute or an

ordinance, we look first to the language of the provision itself. If the language is clear and
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unambiguous our inquiry ends.”) (internal citations and quotations omitted). The City did not
proceed in the manner required by law when it found that a CUP for a standalone restaurant at the
Project is “authorized by the Zoning Code.”

Similarly, in support of its finding that the Project would not be detrimental to existing
uses or uses permitted in the C-P zone, the City Council asserted as “fact” that “Restaurants are
permitted by-right uses in all commercial zones of the city, including General Commercial (C-G),
Major Shopping Center (C-C), and Neighborhood Commercial (C-N). A restaurant at the Project
Site is typical of commercial zones throughout the city. There are over 20 restaurants located
within a one-third (1/3) mile radius from the Project Site, three of which have a drive-thru.” AR 7;
see also AR 90 (“[TThe Applicant’s request to allow a restaurant at the Project site is typical of
commercial zones throughout the city.”); 470 (“Restaurants with drive-thru are allowed subject to
a CUP within all commercial zones.”).

These statements are misleading at best. That restaurants are typical or permitted by-right
uses in other City zoning districts is irrelevant to whether a restaurant is permitted at the Project
site, zoned C-P. The question before the City, and now this Court, is not, “would this project be
allowed in many parts of the City?” The question is, “is this project allowed on this C-P zoned
parcel?” The plain language of the C-P section of Code, not the general prevalence of restaurants,
is the first and last resort for answering that question. Friends of Juana Briones House, 190
Cal.App.4th at 303. The Code is clear: the City’s statement that “[r]estaurants are permitted by-
right uses in all commercial zones of the city” (AR 7) is plainly false. The C-P zone unequivocally
does not permit restaurants by-right. BCC § 20.224.020.

Finally, in correspondence with Petitioner Kari Windes, the City justified Project approval
by claiming that the site is in a “Precise Development” zone. AR 183-84. According to this
justification, the City could authorize the Project by approving a precise development plan. /d.
However, the Code is again clear: with respect to permitted and prohibited uses in Precise
Development zones, “[t]he provisions of the zone to which this supplemental zone is added shall
apply.” BCC §§ 20.260.020, 030. In other words, a precise development plan may authorize only

uses already permitted by the underlying zoning.
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“The validity of the permit process derives from” compliance with planning laws,
including zoning ordinances. Neighborhood Action Group, 156 Cal.App.3d at 1184. Here, the
City’s approval of the Project was in direct violation of Code section 20.224. In violating its own
Code, the City failed to proceed in the manner required by law. Code Civ. Proc. § 1094.5(b); see
also Land Waste Management, 222 Cal.App.3d at 958. The City’s approval of the Project was
therefore invalid.

IL. The Project is inconsistent with the City’s General Plan.

Like its zoning designation, the Project site’s designation in the Brea General Plan does not
allow restaurants as a primary use, but does permit “small convenience” activities to support the
needs of employees working in buildings hosting primary uses. The Project is patently
inconsistent with this designation: it is a primary use, and it will serve vastly greater numbers of
people than there are employees at existing Gaslight Square businesses.

Government Code § 65300 requires the legislative body of each city to adopt a general
plan for the physical development of the city. The general plan is the constitution for all future
development. Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 540.
“The propriety of virtually any local decision affecting land use and development depends upon
consistency with the applicable general plan.” FUTURE, 62 Cal.App.4th at 1336 (internal
citations omitted). This consistency requirement applies to land-use permits, including conditional
use permits. Neighborhood Action Group, 156 Cal.App.3d at 1184; see also Brea City Code
section 20.408.030(D)(2) (CUP must be “in harmony with the various elements or objectives of
the General Plan”). A city therefore abuses its discretion if it issues a permit conflicting with
general plan requirements. See FUTURE, 62 Cal.App.4th at 1342.

The City’s General Plan Land Use Element designates the Project site as “Office/Financial
Commercial.” AR 5. This designation provides for “single-tenant and multi-tenant offices that
house professional, legal, medical, financial, administrative, research and development, corporate
and general business offices, and other uses.” Brea General Plan (“GP”), 2-15 (excerpted in
Exhibit A to RJN). Development on land designated Office/Financial Commercial may also

include “[s]upport uses,” i.e., “small convenience or service commercial activities intended to
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meet the needs of the on-site employee population.” /d. The Office/Financial Commercial
designation parallels the C-P zoning designation: neither allow restaurants as principal uses, but
may allow very limited restaurants serving employees working in buildings hosting a principal
permitted use. For example, a small café may be located within an office building to serve
employees in that building.

Without any support or analysis, the City Council summarily concluded that the Project is
“consistent with the General Plan as a restaurant use that will meet the needs of the employee
population in the vicinity.” AR 8. However, the Office/Financial Commercial designation does not
authorize uses that meet the needs of employees “in the vicinity” of a project. Rather, it authorizes
uses that serve the needs of “on-site” employees, here employees of Gaslight Square businesses.
GP, 2-15. The City cannot ignore the General Plan’s text.

The record includes no evidence that the Project will serve on-site employees. To the
contrary, there is ample evidence that the Project will serve a far larger population. First, the
Project is a drive-thru restaurant, designed with two drive-thru lanes, capable of accommodating
22 vehicles at any given time. AR 469. Since on-site employees have no need to drive to the
restaurant, the drive-thru component alone shows that the Project will not primarily serve on-site
employees.® Second, the Project is estimated to generate an additional 1,727 vehicle trips each
day. AR 543. Each “trip” is one-way (AR 179-80), meaning that over 8§00 vehicles are anticipated
to visit the Project each day. The record does not explain how many people work at Gaslight
Square, but evidence suggests it must be vastly smaller than the number of transactions expected

to occur daily at the Project.* Third, the City’s own Traffic Engineer recognized that “Raising

3 Many on-site employees submitted comments opposing the Project. For instance, the owner of
an orthodontist clinic in Gaslight Square commented that the 1988 CUP—which prohibited fast
food and sit-down restaurants—*“should be upheld,” since it “was agreed upon with the adjacent
school, homes, and businesses in mind.” AR 297; see also AR 682 (Project-related traffic would
create unsafe conditions for adjacent dental clinic’s elderly patients), 684 (Project would result in
lost business). By contrast, the record includes no evidence that on-site employees favor the
Project.

* For example, Gaslight Square has only 91 parking spaces, and only some of those are used by

employees of existing businesses. AR 562.
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Cane’s has a tendency to . . . draw from a wide area.” February 2, 2021 City Council Hearing
Partial Transcript, 1:17-1:18 (attached to Notice of Lodging of Partial Transcript, filed
simultaneously with this brief). Finally, the Project’s hours of operation would be 9:00 a.m. to 1
a.m. Sunday through Thursday, and 9 a.m. to 3:30 a.m. on Fridays and Saturdays. AR 469-70.
Employees in Gaslight Square’s professional and medical offices are unlikely to have work-related
food needs extending to the wee hours of Sunday mornings. Indeed, the City notes that the “[p]eak
operating hours for office uses are typically mid-morning and mid-afternoon on weekdays, while
peak operating hours for restaurants are typically during the dinner hour.” AR 470.

In sum, the Project—a high volume, high-turnover fast-food restaurant designed and
anticipated to accommodate visits from at least 800 vehicles daily—is a far cry from the “small
convenience or service commercial activities intended to meet the needs of the on-site employee
population” that the General Plan permits. See GP, 2-15. It is inconsistent with a “fundamental,
mandatory and specific land use policy “ of the General Plan, and on the evidence before the City,
“[n]o reasonable person . . . could conclude otherwise.” FUTURE, 62 Cal.App.4th at 1341. The
City’s approval of the Project was therefore an abuse of discretion and must be invalidated.
Orange Citizens for Parks & Recreation v. Superior Court (2016) 2 Cal.5th 141, 157.

III.  The City unlawfully determined that the Project was categorically exempt from

CEQA.

The City avoided CEQA review of the Project by invoking three categorical exemptions;
each is facially inapplicable to the Project. Even if the exemptions applied, the Project’s location
across the street from an elementary school triggers the “unusual circumstances” exception,
precluding the City’s use of an exemption. CEQA identifies certain classes of projects as exempt
from the provisions of CEQA. Pub. Resources Code § 21084(a); Guidelines® §§ 15300, 15354. If a
project is subject to a categorical exemption, no CEQA review is required. Public agencies
utilizing exemptions must support their determination with substantial evidence. Pub. Resources

Code § 21168.5. CEQA exemptions are narrowly construed and “[e]xemption categories are not to

> The CEQA “Guidelines” are found at Cal. Code Regs., tit. 14, § 15000 et seq.
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be expanded beyond the reasonable scope of their statutory language.” Mountain Lion Foundation
v. Fish & Game Com. (1997) 16 Cal.4th 105, 125. Erroneous reliance by an agency on a
categorical exemption constitutes a prejudicial abuse of discretion and is a violation of CEQA.
Azusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster (1997) 52 Cal.App.4th
1165, 1192.

Even if a project fits within an exempt category, “exceptions” may prohibit reliance on
exemptions. Guidelines § 15300.2. One such exception prohibits reliance on an exemption where
there is a “reasonable possibility that the activity will have a significant effect on the environment
due to unusual circumstances” Id. § 15300.2(c).

The City determined that the Project was exempt from CEQA based on the “Existing
Facilities” exemption (id. § 15301), the “Small Structures” exemption (id. § 15303), and the “In-
fill Development Projects” exemption (id. § 15332). AR 1. None of the three applies to the
Project, as a matter of law. Moreover, even if the exemptions applied, there is a reasonable
probability the Project will have significant effects on the environment due to unusual
circumstances: the Project site is adjacent to an elementary school, which potentially will cause
significant safety hazards. Accordingly, CEQA prohibited the City from relying on any
exemption, regardless of applicability.

A. The Small Structures exemption does not apply to the Project.

The City erroneously applied the Small Structures exemption, which requires consistency
between the exempted activity and applicable zoning regulations. The Small Structures exemption
consists of, inter alia, “construction and location of limited numbers of new, small facilities or
structures.” Guidelines § 15303. In urban areas, the Small Structures exemption may apply to
commercial buildings not exceeding 10,000 square feet in floor area, but only if they are “on sites
zoned for such use.” Id. § 15303(c) (emphasis added).

As described above, the Project site’s zoning designation—Commercial, Administrative
and Professional Office (C-P)—does not allow for standalone, drive-thru restaurant uses. The
Project site is not “zoned for such use”’; the Project therefore does not fall under the Small

Structures exemption. The City abused its discretion in applying the exemption.
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B. The Existing Facilities exemption does not apply to the Project.

The Project—which proposes to construct a new building—is not subject to the Existing
Facilities exemption, which applies to changes to existing structures. The Existing Facilities
category consists of “the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures, facilities, mechanical equipment, or
topographical features, involving negligible or no expansion of existing or former use.” Guidelines
§ 15301. Examples include “[i]nterior or exterior alterations involving such things as interior
partitions, plumbing, and electrical conveyances.” Id. § 15301(a). Thus, as its moniker implies, the
Existing Facilities exemption applies to changes—i.e., alterations, repairs, maintenance, and
additions—to existing structures. See, e.g., San Diegans for Open Gov. v. City of San Diego
(2018) 31 Cal.App.5th 349, 371 (Existing Facilities exemption applied to lease because it did not
contemplate “construction of any new structures,” but only “refurbishment of a preexisting
facility”). Beyond its strict applicability to existing structures, the “key consideration” under this
exemption is whether the project involves negligible or no expansion of use. Guidelines § 15301.

Contrary to the clear language of the exemption, the Project would demolish two existing
structures and construct an entirely new structure. AR 89. This activity is categorically different
than the “operation, repair, maintenance, . . . or minor alteration” of existing facilities
contemplated by the Existing Facilities exemption. See Guidelines § 15301. Moreover, the Project
would result in considerable expansion of use at the Project site. It would demolish two buildings
and replace them with a high-volume drive-thru fast food restaurant expected to generate over 800
new daily vehicle trips. AR 543. The exemption, which requires “negligible or no expansion of
existing or former use,” cannot apply. Guidelines § 15301. In stretching the exemption to include
the Project, the City impermissibly expanded it “beyond the reasonable scope of [its] statutory

language.” Mountain Lion Foundation, 16 Cal.4th at 125.6

® The Small Structures and Existing Facilities exemptions are mutually exclusive. The Small
Structures exemption applies to the construction “of new, small facilities or structures.”
Guidelines15303 (emphasis added); see also AR 94 (City applying exemption to Project because it
“would construct a new . . . building”) (emphasis added). On the other hand, the Existing Facilities

(footnote continued on next page)

19
PETITIONERS’ OPENING BRIEF IN SUPPORT OF PETITION FOR WRIT OF MANDATE
CASE NO. 30-2021-01192037-CU-WM-CXC






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Moreover, the City’s determination that the Existing Facilities exemption applies to the
Project was based solely on the fact that the Project would reduce the total onsite building area.
AR 1, 94. This fact is irrelevant to the exemption, which does not turn on whether a project or
activity will reduce building area. Rather, the exemption addresses certain activities—“operation,
repair, maintenance, permitting, leasing, licensing, or minor alteration”—as applied to existing
facilities and structures. Guidelines § 15301. Nor does a reduction in building area alone establish
that the Project would not expand the use of the demolished buildings. To the contrary, replacing a
professional office building with a drive-thru, fast-food restaurant is a non-negligible expansion of
use, regardless of any changes in building area. The City’s application of this exemption was an
abuse of discretion and a violation of CEQA.

C. The In-fill Development exemption does not apply to the Project.

The In-fill Development exemption applies to certain in-fill development in urban areas.
However, by its own terms, it applies only if: (1) the project “is consistent with the applicable
general plan designation and all applicable general plan policies as well as with the applicable
zoning designation and regulations”; and (2) approval of the project “would not result in any
significant effects relating to traffic, noise, air quality, or water quality.” Guidelines § 15332. The
Project satisfies neither requirement.

1. The Project is inconsistent with the Code and the General Plan.

As described above, the Project site’s zoning designation—Commercial, Administrative
and Professional Office (C-P)—does not allow for standalone, drive-thru restaurant uses, with or
without a CUP. Similarly, and also described above, the Project is inconsistent with the Project
site’s General Plan designation, which only permits restaurants serving on-site employees. GP, 2-
15. The Project is a primary use, and will serve a far broader population than on-site employees.
Therefore, it is not consistent with “the applicable zoning designation and regulations.” Guidelines
§ 15332. As a matter of law, this deficiency alone renders the In-fill Development exemption

inapplicable.

exemption applies to changes to existing buildings. Guidelines § 15301. It is therefore impossible
as a matter of law for both exemptions to apply to a project.
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2. The Project would result in significant environmental effects relating to
traffic and transportation.

The record before the City included substantial evidence that the Project would greatly
increase risks to pedestrians—primarily Laurel Elementary students and their adult caregivers.
Under CEQA such safety risks are significant traffic- and transportation-related environmental
impacts. Guidelines, Appx. G, § XVII(c) (project has potentially significant transportation impact
if it would “[s]ubstantially increase hazards due to . . . incompatible uses”); see also, e.g., City of
Long Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4th 889, 914-16 (EIR
adequately analyzed traffic-related pedestrian safety impacts).

Vehicles will access the Project via existing Gaslight Square driveways, one of which is on
Flower Ave., directly across the street from Laurel Elementary. AR 467-68. Laurel’s pick-
up/drop-off zone, and the sole entrance to the Laurel staff parking lot, are also located on Flower
Ave. AR 316. Vehicles accessing Laurel Elementary via Imperial Hwy. must turn onto Flower
Ave. AR 467.

The traffic congestion and back-up at the intersection of Flower Ave. and Imperial—and
the corresponding impact on children and their caregivers walking to and from Laurel
Elementary—is well-documented. For example, the Staff Report for the February 16, 2021 City
Council hearing references the City’s potential partnership with the School District “on a
feasibility study that would examine potential solutions to the drop-off/pick-up/circulation issues
that Laurel Elementary is experiencing.” AR 42. Public comments from neighbors and Laurel
Elementary parents and teachers describe the problem in detail. “Relevant personal observations
of area residents on nontechnical subjects may qualify as substantial evidence.” Pocket Protectors
v. City of Sacramento (2004) 124 Cal.App.4th 903, 928. For example, “an adjacent property
owner may testify to traffic conditions based upon personal knowledge.” Keep Our Mountains
Quiet v. County of Santa Clara (2015) 236 Cal.App.4th 714, 730 (quoting Citizens Assn. for
Sensible Development of Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 173); see also
Guidelines § 15064(f)(5) (“Substantial evidence” includes “facts [and] reasonable assumptions

predicated upon facts.”).
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To that end, a Flower Ave. resident notes that the location of Laurel Elementary’s pick-up
and drop-off zone causes “enormous traffic jam[s]” on the corner of Imperial Hwy. and Flower
Ave., and that this is “very dangerous” for children on foot near that intersection. AR 393. A
parent comments that “the lack of caution from drivers on Flower Ave, on top of the scary backup
and near-collision-misses at [the Laurel Elementary] drop off & pick up line (from Imperial Hwy)
is already frightening.” AR 396. Another parent offers a similar observation: “Getting through
Imperial Hwy and surrounding streets during pick up and drop off is already hectic and dangerous
for students who cross Flower St and Orange Ave, which is where the expected entrance to the
drive thru is located. . . . It should be understood that the traffic in this area is constant through the
whole day while school is in session.” AR 397; see also AR 284 (“I have observed in the last few
years . . . new changes for the pick up of these students, bringing the line out to IMPERIAL HWY
so eventually, you have standstill traffic in the busy morning rush hour and the pickup times!
Every time I see this I can not imagine the safety concerns of this.”); 294 (“This corner is so busy
at pickup and drop off time at the school, with people in the crosswalk, that this is downright
dangerous.”).

According to the City’s own Traffic Study, the Project is expected to result in an additional
800-plus vehicles visiting the Project site each day. AR 543. These additional vehicles can only
exacerbate the existing hazards near the Project site and Laurel Elementary. They would
significantly increase the risks to school children and others walking to and from the school.
Again, public comments submitted in opposition to the Project bolster this obvious conclusion.
One parent comments,

“At school pickup, the drive-up line wraps around the corner and onto Imperial. This

already is dangerous as cars crowd the unmanned crosswalk (while children are crossing!)

at Flower and Imperial. If you have ever been in this line you know the constant fear of
being rear ended, all the honking that occurs and the semi trucks trying to maneuver
around the line. A4dd all the additional traffic a Drive Thru would bring, plus distracted
drivers trying to check their order and eat while driving and this is a tragedy waiting to
happen.”

AR 399 (emphasis added). A Laurel Elementary TK teacher writes, “My 4 year old students are

released/arrive mid day. Many walk to and from home with their younger siblings and parents.

The increased lunch traffic will make it dangerous and chaotic for my littlest learners.” AR 232
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(emphasis added). Another resident similarly highlights the additive danger posed by the Project:
“If you have ever been on afternoon duty, overseeing the exit flow of the students, as I have, it can
be dicey. Especially when parents park across the street. Add to that congestion the drive through
traffic of afternoon snackers entering Rai[s|ng Cane[s], the proposed new restaurant, would
unnecessarily imperil children.” AR 274 (emphasis added).

The City claims that the Project will not have a significant traffic-safety impact, but
substantial evidence does not support this conclusion. The City’s Traffic Study technically
considered pedestrian traffic, but the study was conducted while Laurel Elementary was physically
closed to students and staff due to the COVID-19 pandemic. AR 179. Its data and conclusions are
thus useless as evidence of normal conditions. Unsurprisingly, the study reported few pedestrians
using the intersections near the Project site at the intersection of Flower Ave. and Imperial Hwy.
See, e.g., AR 577, 599 (showing zero pedestrians during the study period at Flower Ave./Imperial
intersection). Considering the extensive evidence in the record establishing heavy school-related
pedestrian traffic at the intersection, this figure is clearly not representative. It is not substantial
evidence for purposes of considering the Project’s actual impacts on pedestrian safety. Pub.
Resources Code § 21080(e)(2) (“Substantial evidence is not . . . evidence that is clearly inaccurate
or erroneous.”).

In sum, there is substantial evidence in the record that the Project will cause a significant
traffic-related environmental impact. Moreover, because the City’s traffic study failed to consider
pre- (or post-) COVID-19 pedestrian usage on and around the Project site, there is no
countervailing evidence to support the finding that the Project will have no significant traffic-
related impact. Because this required finding is invalid, the City abused its discretion in
determining that the In-fill Development exemption applies to the Project.

D. Because the unusual circumstances exception applies to the Project, the City

was prohibited from relying on categorical exemptions.

Categorical exemptions may not be used if there is a “reasonable possibility” that a project
will have a significant effect on the environment due to “unusual circumstances.” Guidelines §

15300.2(¢c). In challenging the use of an exemption, petitioners may establish application of the
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unusual circumstance exception using two methods. Under the first method, the challenger shows
(1) that “the project has some feature that distinguishes it from others in the exempt class, such as
its size or location,” and (2) “a reasonable possibility of a significant effect due to that unusual
circumstance.” Berkeley Hillside, 60 Cal.4th at 1105. Under the second method, the opponent need
only show that the project “will have a significant environmental effect.” /d. (emphasis added).
Here, the unusual circumstance exception can be established using either method. First, the
Project’s location across the street from an elementary school is a unique feature distinguishing it
from others in the exempt classes. Second, as described above, the Project will have a significant
impact on pedestrian safety arising from those unusual circumstances.

1. The Project’s location is an unusual circumstance.

The Project proposes to build a high-volume, fast-food, drive-thru restaurant across the
street from a busy, pedestrian-heavy elementary school. The cited exemptions represent the
Secretary of the Natural Resources Agency’s determination that projects in the exempt categories
“typically do not have significant impacts.” Berkeley Hillside, 60 Cal.4th at 1105. But even if the
claimed exemptions applied, unusual circumstances surrounding the Project take it out of those
categories: it is atypical, so “the Secretary’s findings as to the typical environmental effects of
projects in an exempt category no longer control.” Id. at 1116.

“Whether a particular project presents circumstances that are unusual for projects in an
exempt class is an essentially factual inquiry, founded on the application of the [agency’s]
experience with the mainsprings of human conduct.” /d. at 1114 (internal quotation marks
omitted). Additionally, courts considering whether a project’s location gives rise to an unusual
circumstance “may . . . look to conditions in the immediate vicinity,” including whether “the
project is consistent with surrounding zoning and land uses.” Citizens for Environmental
Responsibility, 242 Cal.App.4th at 586.“[E]vidence of a significant [environmental] effect may be
offered to prove unusual circumstances.” Berkeley Hillside, 60 Cal.4th at 1115.

Here, the Project’s high-traffic character and its location across the street from an
elementary school are unusual circumstances that remove it from the claimed categories of exempt

development. Common sense and “the mainsprings of human conduct” demonstrate that among
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the run of new small structures or infill projects, it is unusual to site a traffic-intensive use across
the street from an elementary school. A school presents unique and sensitive circumstances. It
brings to its neighborhood at least two waves of daily foot and vehicle traffic, which necessarily
include children. Its boundaries are often porous, with grounds giving directly onto the street and
people, again including children, coming and going. In short, an elementary school is not a typical
neighbor for projects in any of the claimed categories. The record supports this incontrovertible
conclusion. See, e.g., AR 783 (“It is to my understanding that none of the other elementary schools
in the district of Brea Olinda are near or remotely close to a fast food restaurant.”); see also
February 2, 2021 City Council Hearing Transcript, 2:14-18 (“This Project is unique. Compared to
the drive-thrus in Brea, McDonalds, Taco Bell, Jack in the Box . . . None of them share a street
with an elementary school.”).

Experience, along with evidence in the record, additionally show that a school and a drive-
thru are not only unusual neighbors, they are inconsistent uses, bolstering the conclusion that the
Project is outside the norm of the claimed exemptions. Citizens for Environmental Responsibility,
242 Cal.App.4th at 586. The City itself acknowledged this inconsistency: the 1988 CUP’s
prohibition on fast-food restaurants was based on concerns of Laurel Elementary stakeholders as
to the incompatibility of the school and fast-food uses. AR 131. Indeed, the sheer volume of
opposition to the Project reveals just how unusual the proposed location is, as do the number of
comments that express opposition to the Project solely in terms of its location. See, e.g., AR 786
(“I do not oppose Raisin[g] Canes in general, but there has to be a better place to put it.””); 822
(“Great restaurant, not a great location.”); 827 (“[Raising] Canes would be a great addition to
Brea. However, not in that location where it is being proposed.”).

2. The Project will have a significant environmental impact.

As described above, the record contains substantial evidence that the Project will have a
significant impact on pedestrian safety, a problem that arises from its unusual location across the
street from a school. This impact further establishes the Project’s unusual circumstances. Berkeley
Hillside, 60 Cal.4th at 1105. It is, moreover, a direct result of the Project’s location adjacent to an

elementary school, and thus establishes that the unusual circumstances exception applies. /d. at
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1104-05. Alternately, at the very least, the evidence supports a fair argument that the Project will
have a significant impact on pedestrian safety. This would be true even if the City could point to
substantial evidence in the record that the danger to schoolchildren is not significant. See Citizens
for Environmental Responsibility, 242 Cal.App.4th at 575. In combination with the Project’s
unusual location, this fair argument is all that is required to show that the unusual circumstances
exception applies. The City impermissibly relied on categorical exemptions to avoid
environmental review of the Project.
CONCLUSION

For all of these reasons, Petitioners respectfully request that the Court issue a Writ of

Mandate directing the City to rescind its approval of the Project.

DATED: August 20, 2021 SHUTE, MIHALY & WEINBERGER LLP

By: % )

GABRIEL M.B. ROSS
SARAH M. LUCEY

Attorneys for SAFER AVENUES FOR
EVERYONE; DIANE AND MAX STITES;
KARI WINDES; and MARY MARTINEZ
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CERTIFICATE OF WORD COUNT
In accordance with California Rules of Court Rules 8.204 and 8.216, I certify that the text
of this Petitioners’ Opening Brief In Support of Petition for Writ of Mandate contains 7,180
words, as determined by the word count of the computer used to prepare this brief and exclusive of

this certification and the other exclusions references in Rule of Court 8.204(c)(3).

DATED: August 20, 2021 SHUTE, MIHALY & WEINBERGER LLP

v I

GABRIEL M.B. ROSS
SARAH M. LUCEY

Attorneys for SAFER AVENUES FOR
EVERYONE; DIANE AND MAX STITES;
KARI WINDES; and MARY MARTINEZ
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1. This action challenges the decision of the City of Brea to approve the construction
of a drive-through fast food restaurant (“the Project”) across the street from an elementary
school, in a location where the City Code does not allow such a business.

2. Once schools fully reopen following the current COVID-19 pandemic, significant
numbers of schoolchildren will resume their daily walks to and from Laurel Elementary School.
The City prepared studies showing that these pedestrians would be met by hazardous traffic
from the Project. Despite this knowledge, the City declined to give the Project’s traffic or safety
impacts any further consideration. Instead, the City declared that the Project was categorically
exempt from the California Environmental Quality Act and approved it without any serious
analysis of its effects on Laurel Elementary students, its neighbors, or any other aspect of the
environment.

3. The City’s approval of the Project violated the Brea City Code, the State Planning
and Zoning Law (Government Code sections 65000 et seq.), the California Environmental
Quality Act (“CEQA”) (Public Resources Code sections 21000 et seq.), and the CEQA
Guidelines title 15, California Code of Regulations, sections 15000 et seq.). This Court must
therefore overturn the City’s approval of the Project and enjoin any further approvals for and
implementation of the Project.

PARTIES

4, Petitioner and Plaintiff Safer Avenues for Everyone (“SAFE”) is an
unincorporated association of residents and taxpayers who live, volunteer, and do business in the
City of Brea. SAFE was formed to safeguard the people of Brea, especially students and
pedestrians, from incompatible development. Its members include volunteers at Laurel
Elementary, a librarian there, and neighbors. They consider the environment, walkability and
safety of the area to be a key component of the City’s quality of life.

5. By filing this action, SAFE seeks to further these purposes of the organization. Its
members have a direct and beneficial interest in the City’s compliance with the State Planning
and Zoning Law, CEQA, and the City’s Municipal Code because these laws are designed to

protect the public and taxpayers from the hazards and other impacts of unregulated
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development. The interests of SAFE and its members are and have been adversely and directly
affected by the City’s approval of the Project, which violates state and local law as set forth in
this Petition and Complaint. By permitting inappropriate and dangerous development on the
Project site, the City’s approval of the Project could cause substantial and irreversible harm to
the City, pedestrians, and visitors. The prosecution of this action will confer a substantial benefit
on the public by protecting the public from the environmental, land use, planning, and other
harms alleged herein.

6. Members of SAFE appeared at public hearings and submitted written comments in
opposition to the Project throughout the administrative phase. Those comments raised the claims
asserted in this action.

7. Petitioners and Plaintiffs Diane and Max Stites are volunteers at Laurel
Elementary and frequent visitors to its neighborhood. They are members of SAFE and share its
interests. Ms. and Mr. Stites opposed the Project during the administrative phase.

8. Petitioner and Plaintiff Kari Windes is a resident and taxpayer of the City of Brea.
She is a member of SAFE and shares its interests. Ms. Windes opposed the Project during the
administrative phase and appealed it from the Planning Commission to the City Council.

9. Petitioner and Plaintiff Mary Martinez is a resident and taxpayer of the City of
Brea. She is a member of SAFE and shares its interests. Ms. Martinez opposed the Project
during the administrative phase.

10.  Respondent and Defendant City of Brea (the “City”) is a municipal corporation
formed under the laws of the State of California and located in the County of Orange, California.

11.  Respondent and Defendant City Council of the City of Brea (the “City Council”)
is responsible for compliance with the requirements of State Planning and Zoning Law, CEQA,
and the City’s Municipal and Zoning Code. The City Council made the approvals challenged in
this action.

12.  Petitioners and Plaintiffs do not know the true names and capacities, whether
individual, corporate, associate or otherwise, of Respondents and Defendants Doe 1 through 20,

inclusive, and therefore sues said Respondents and Defendants under fictional names.
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Petitioners and Plaintiffs allege, upon information and believe, that each fictionally named
Respondent and Defendant is responsible in some manner for committing the acts upon which
this action is based. Petitioners and Plaintiffs will amend this Petition and Complaint to show
their true names and capacities if and when they have been ascertained.

13.  Real Party in Interest Javier Sola for Raising Cane’s is listed as the Project
Applicant on the CEQA Notice of Exemption that the City filed with the Orange County Clerk-
Recorder upon approval of the Project.

14.  Petitioners and Plaintiffs are informed and on that basis allege that Real Parties in
Interest Raising Cane’s LLC, Raising Cane’s USA, LLC, and Raising Cane’s Restaurants, LL.C
are additional or actual applicants for the approvals for the Project or otherwise have an interest
in the Project.

15.  Petitioners and Plaintiffs are informed and on that basis allege that Real Party in
Interest One Berry, LLC was responsible for at least part of the fees charged by the City for
processing of the Project’s application and approval and has an interest in the Project.

16.  Petitioners and Plaintiffs do not know the true names and capacities, whether
individual, corporate, associate or otherwise, of Real Parties in Interest Doe 21 through 40,
inclusive, and therefore sues said Real Parties in Interest under fictional names. Petitioners and
Plaintiffs will amend this Petition and Complaint to show their true names and capacities if and
when they have been ascertained. Petitioners and Plaintiffs are informed and believe that each of
the Real Parties in Interest is the agent, employee, or successor in interest of each other Real
Party in Interest, and each performed acts on which this action is based in its capacity as agent,
employee, or successor in interest.

JURISDICTION AND VENUE

17.  This Court has jurisdiction under Code of Civil Procedure sections 1094.5 and
1085.

18.  Venue is proper in this Court because the cause of action alleged in this Petition
and Complaint arose in the City of Brea, Orange County, where the Project was approved and

would be carried out.
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19.  Petitioner has complied with the requirements of Public Resources Code section
21167.5 by serving a written notice of Petitioner’s intention to commence this action on the City
on March 22, 2021. Copies of this written notice and proof of service are attached as Exhibit A
to this Petition.

20.  Petitioner is complying with the requirements of Public Resources Code section
21167.6 by concurrently filing a notice concerning preparation of the record of administrative
proceedings relating to this action.

21.  Petitioner is sending a copy of this Petition to the California Attorney General
concurrently with this filing, complying with the requirements of Public Resources Code section
22167.7. A copy of this written notice is attached as Exhibit B to this Petition.

22.  Petitioner has performed any and all conditions precedent to filing this instant
action and has exhausted any and all available administrative remedies to the extent required by
law

23.  Petitioner has no plain, speedy, or adequate remedy in the course of ordinary law
unless this Court grants the requested writ of mandate to require the City to set aside its approval
of the Project until it complies with the City Code, the state Planning and Zoning Law, and

CEQA. In the absence of such remedies, the City’s approval will remain in effect in violation of

state law.
FACTUAL BACKGROUND
24.  The Project site is in a small (1.73 acre) commercial center known as Gaslight
Square, which presently contains offices, including medical offices.

25.  The City’s Zoning Code places Gaslight Square in the “Commercial,
Administrative, and Professional Office” or “C-P” zone. This designation allows “administrative
and professional” office uses such as medical and dental clinics, libraries, photography studios,
and art galleries. It additionally allows certain uses if they are “accessory,” “operated within a
totally enclosed building being used” for a permitted use, and does not occupy more than
twenty-five percent of the total building area. These accessory uses include “restaurant.” The C-

P zone additionally allows certain uses pursuant to a conditional use permit. These conditional
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uses do not include any form of restaurant. The C-P zoning designation bars “[a]ll uses not
specifically permitted.”

26.  As to the Project site, the Zoning Code is consistent with the Brea General Plan,
which designates the site “Office/Financial Commercial. This designation allows “offices that
house professional, legal, medical, financial, administrative, research and development,
corporate and general business offices, and other uses.” The only non-office uses it allows
are “support uses. .. includ[ing] small convenience or service commercial activities
intended to meet the needs of the on-site employee population.”

27. In 1988, the City’s Planning Commission approved the initial development of
Gaslight Square. As part of this approval, the Planning Condition by Resolution P.C. 88-56
approved a conditional use permit allowing retail uses to exceed fifty percent of the
development’s total building area (“the 1988 CUP”). It is not clear how this permit was
consistent with the C-P designation in the Zoning Code, which does provide for such increases
in use area by conditional use permit.

28.  To address community concerns, the 1988 CUP limited allowable retail uses to
certain types, and specifically barred “[f]ast food and sit-down restaurants.”

29.  Laurel Elementary School is a TK-6 school operated by the Brea-Olinda Unified
School District. It is directly across Flower Avenue from the Project site. As a magnet school it
serves students from across the district; a substantial number of its students receive free or
reduced-cost lunch. By the City’s own studies, approximately 27% of the school’s 429 students
must cross Imperial Highway to reach school and return home.

30.  On December 8, 2020 the City’s Planning Commission took up an application
from the fast-food restaurant chain Raising Cane’s. The application sought approval to demolish
two existing buildings on the Project site and construct a 3,267 square-foot single-story
restaurant with a drive-thru. Specifically, the applicant requested an amendment to the to the
1988 CUP, plan review under the Zoning Code’s “Precise Development” provisions, and a
conditional use permit relating to signage. Petitioner and plaintiff Kari Windes appeared at the

Planning Commission hearing and spoke in opposition to the Project.
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31.  The Planning Commission approved the Project on December 8, 2020.

32.  OnJanuary 20, 2021 , the City held a community meeting regarding the Project.
Members of the public, including Plaintiffs and Petitioners Mary Martinez and Max Stites
appeared at the meeting and spoke in opposition to the Project.

33.  On December 14, 2020 Petitioner and Plaintiff Kari Windes timely appealed the
matter to the City Council pursuant to Brea City Code sections 20.424.010 et seq.

34.  Following Ms. Windes’s appeal, the City held a community meeting to receive
public comment on the Project. City staff also made a presentation to the Board of Education of
the Brea-Olinda Unified School District (“the BOUSD Board”). Both the public and the
BOUSD Board focused their concern on the safety of students at Laurel Elementary.

35.  In advance of the December 8, 2020 Planning Commission hearing, the City
prepared a “Focused Transportation Assessment” to estimate the amount of additional traffic
that the Project would add to the adjacent roadways. The Assessment determined that would
cause over a thousand additional car trips each day on Flower Avenue and Orange Avenue, the
side streets serving the Project.

36. The City’s two studies—the Focused Transportation Assessment and the study of
Laurel Elementary students’ residence-- thus showed that the Project would cause additional
traffic in the path of a significant number of school children each morning and afternoon.

37.  Members of the public, including Petitioners and Plaintiffs, submitted comments
to the City highlighting the danger to students that the Project would pose and the need for
further study of such hazards. For example, Petitioner and Plaintiff Diane Stites submitted a
comment on February 10, 2021 noting, inter alia, that a “CEQA study was not done” even
though “the volume of autos would increase six-fold.” In the same comment, Ms. Stites noted
that “The main safety concern comes from the exponential increase in use and the type of use, a
drive-thru restaurant, will have to the immediate community. Patrons will be required to interact
with the elementary school and neighborhood population because of the current configuration of

the ingress/egress.”
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38.  Other commenters noted flaws in the City’s Focused Traffic Assessment,
including without limitation its failure to consider future pedestrian and cyclist volumes after the
end of the COVID-19 pandemic and its failure to consider midday traffic.

39.  Veronica Carey, another commenter and the parent of Laurel Elementary student,
voiced her concern that the Project “would increase traffic and reduce safety around the school.
Children who walk to and from school would be at greater risk due to the increase in traffic.”
Other members of the public, including members of Plaintiff and Petitioner SAFE, submitted
similar comments highlighting the dangerous conditions that the Project would cause.

40.  Other comments from the public noted that the Project is inconsistent with the
site’s zoning and General Plan designation. For example, a comment dated February 10, 2021
from Petitioner and Plaintiff Kari Windes explained that neither the C-P zone nor the General
Plan’s Office/Financial Commercial designation allow drive-through restaurants of the type the
Project would build.

41.  The City nevertheless approved the Project on February 16, 2021 with no review
under CEQA.

42.  Tojustify its approval of a drive-through restaurant occupying an entire building
in a zone district that only allows restaurants that occupy no more than 25% of a building’s area,
the City stated that “restaurants are permitted by-right uses in all commercial zones of the city,
including General Commercial (C-G), Major Shopping Center (C-C), and Neighborhood
Commercial (C-N).” As members of the public pointed out, this description of uses allowed in
other commercial zones is both misleading and irrelevant to the question of whether a drive-
through restaurant is allowed in the C-P zone.

43.  To justify its failure to study the Project’s safety hazards and environmental
impacts, the City relied on two Categorical Exemptions: the Staff Report supporting the City
Council’s approval claimed, pursuant to CEQA Guidelines sections 15301 and 15302,
respectively, that the Project was exempt from CEQA because it involved “operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private

structures” and because it involved construction of a building of less than 10000 square feet.
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44.  The City filed a Notice of Exemption with the Orange County Clerk-Recorder on
February 17, 2021. In the Notice of Exemption, the City added a third exemption, for “In-Fill
Development.”

FIRST CASE OF ACTION
(Violation of Brea City Code)

45.  Petitioners hereby reallege and incorporate paragraphs 1 through 44, inclusive.

46.  All land use approvals must comply with the City’s own ordinances. Robison v.
City of Oakland (1968) 268 Cal.App.2d 269, 274.

47.  The City violated the law when it approved the Project because the Project is not
allowed under the Brea City Code.

48.  Brea Zoning Code section 20.244.020(A) lists the “[p]rincipal permitted uses”
allowed in the C-P zone. This list does not include any form of restaurant.

49.  Brea Zoning Code section 20.244.020(A) allows restaurants in the C-P zone under
very limited circumstances: the restaurant must be “accessory” to an otherwise-allowed use, it
must be contained in “a totally enclosed building being used for” such a use, and it must take up
no more than 25% of that building’s area. This section makes no provision for drive-thru
restaurants.

50.  The Project meets none of these requirements. It is a drive-thru restaurant. It is a
standalone use, not accessory to any other use at Gaslight Square. Its drive-through facility
would by definition not be a totally enclosed building. It would occupy 100% of its building,
and no other use would exist in the building.

51.  Brea Zoning Code section 20.244.020(B) lists the uses which may be allowed in
the C-P zone pursuant to a conditional use permit. It does not list any form of restaurant.

52.  Brea Zoning Code section 20.224.030 bars all uses in the C-P zone that are not
specially allowed. Because the Project is not allowed under section 20.224.020, the Brea Zoning

Code bars the project.
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53. By approving the Project, the City thus violated its own City Code.

54.  As aresult of the foregoing defects, (1) the City did not proceed in the manner
required by law, (2) its decision to approve the Project was arbitrary and capricious, and (3) its
decision was not supported by substantial evidence. As such, the approval of the Project must be
set aside.

SECOND CAUSE OF ACTION

(Inconsistency with Brea General Plan; Violation of State Planning and Zoning Law, Gov.
Code 88 65000 et. Seq. and Brea City Code )

55.  Petitioners and Plaintiffs hereby reallege and incorporate paragraphs 1 through 54,
inclusive.

56.  Government Code section 65300 requires the legislative body of each city to adopt
a general plan for the physical development of the city. The general plan serves as a charter for
future development to which all other land use decisions must conform.

57.  Because the general plan is the constitution for all future development in a city,
any decision of the city affecting land use and development must be consistent with the general
plan. Neighborhood Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176.

58.  Brea City Code section 20.408.030(D)(2) requires that the Planning Commission’s
approval of a condition use permit include a finding that the use is “in harmony with the various
elements or objectives of the General Plan.”

59.  Thus, both state and local law demand consistency between the General Plan and
the Project approval.

60.  The Project is not in harmony with the General Plan designation for the site. The
designation is Office/Financial Commercial, which does not provide for drive-through restaurant
uses.

61. The City’s approval of the Project thus violated both the state Planning and
Zoning Law and the Brea City Code.

62.  As aresult of the foregoing defects, (1) the City did not proceed in the manner

required by law, (2) its decision to approve the Project was arbitrary and capricious, and (3) its
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decision was not supported by substantial evidence. As such, the approval of the Project must be
set aside.
THIRD CAUSE OF ACTION
(Violation of CEQA, Public Resources Code § 21000 et seq.)

63.  Petitioner realleges and incorporates by reference Paragraphs 1 through 62,
inclusive, of this Petition, as if fully set forth below.

64. CEQA is designed to ensure that the long-term protection of the environment is
the guiding criterion in discretionary public decisions. CEQA accomplishes its purpose by
requiring public agencies to determine, and to disclose to the public detailed information about,
the effect that a proposed project is likely to have on the environment; to list ways in which the
effects of the project might be avoided or minimized; and to develop and compare alternatives to
the project.

65.  The City unlawfully determined that the Project was categorically exempt from
CEQA, relying on two mutually inconsistent exemptions.

66.  Inapproving the Project, the City determined that the Project is subject to the
Categorical Exemption for Small Structures, which applies to “consists of construction and
location of limited numbers of new, small facilities or structures.” However, no categorical
exemption may be used where there is a reasonable possibility that the project will cause a
significant environmental effect due to unusual circumstances. CEQA Guidelines 8 15300.2(c).
Such circumstances exist as to the Project. For example, without limitation, the Project’s
location across the street from an elementary school is an unusual circumstance that gives rise to
the reasonable possibility that the Project will cause significant traffic safety hazards for
students. Such hazards are an adverse impact on the physical environmental, within the scope of
CEQA. See CEQA Guidelines, Appx. G, 8 XVII(c) (project has potentially significant
transportation impact if it would “[s]ubstantially increase hazards due to . . . incompatible
uses”). The Categorical Exemption for Small Structures therefore does not excuse the City from

undertaking CEQA review of the Project.
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67.  Inapproving the Project, the City determined that the Project is subject to the
Categorical Exemption for Existing Facilities. This exemption applies to “the operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private
structures, facilities, mechanical equipment, or topographical features.” This exemption for
existing structures is inconsistent with the City’s reliance on the exemption for new small
structures. Moreover, this exemption is inapplicable to the Project, which involves the
demolition of two existing structures and the construction of one entirely new structure. Even if
it did apply to the facts of the Project, the reasonable possibility of a significant impact due to
unusual circumstances, as described above, bars the exemptions application.

68.  After approval, the City filed a Notice of Exemption with the Orange County
Clerk-Recorder. The Notice listed a third Categorical Exemption, for an “In-Fill Development
Project.”

69.  This late exemption, which the City Council did approve and on which the City
Council did not rely, cannot support the approval of the Project. Moreover, by its own terms, the
In-Fill Development Exemption does not apply to the Project, and it was not supported the
required evidence in the record. For example, without limitation, this exemption only excuses a
project from CEQA compliance when the project “is consistent with the applicable general plan
designation and all applicable general plan policies as with applicable zoning designation ad
regulations,” and “would not result in any significant effects relating to traffic, noise, air quality,
or water quality.” CEQA Guidelines § 151332. As described above, the Project is not consistent
with the applicable general plan or zoning designation. Moreover, the City’s studies demonstrate
a potentially significant impact related to the hazards Project traffic poses to Laurel Elementary
students. The City’s Focused Transportation Assessment, moreover, is insufficient to support
the required finding that the Project will have no significant traffic impact: for example, without
limitation, it does not account for inevitable increases in pedestrian traffic after the end of

economic disruptions caused by the COVID-19 pandemic.
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70.  Because neither the Categorical Exemptions that the City Council approved nor
the one later added excuse CEQA compliance, the City violated CEQA by approving the Project
without undertaking environmental review.

71.  Asaresult of the foregoing defects, (1) the City did not proceed in the manner
required by law, (2) its decision to approve the Project was arbitrary and capricious, and (3) its
decision was not supported by substantial evidence. As such, the approval of the Project must be
set aside.

PRAYER FOR RELIEF

WHEREFORE, Petitioners pray for judgment as follows:

1. For alternative and peremptory writs of mandate directing the City to vacate and
set aside its approval of the Project;

2. For alternative and peremptory writs of mandate directing the City to comply with
CEQA, and to take any other action required by Public Resources Code section 21168.9 or as
otherwise required by law;

3. For a preliminary and permanent injunction restraining respondent, real parties in
interest and their agents, employees, officers, and representatives from undertaking activities to
implement the Project pending full compliance with the requirements of the City Code, the
Planning and Zoning Law, and CEQA;

4. For costs of the suit;

5. For attorneys’ fees as authorized by Code of Civil Procedure section 1021.5 and
other provisions of law; and

6. For such other and future relief as the Court deems just and proper.
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DATED: March 23, 2021 SHUTE, MIHALY & WEINBERGER LLP

By:

GABRIEL M.B. ROSS

Attorneys for Safer Avenues for Everyone; Diane
& Max Stites, Kari Windes, and Mary Martinez

1353007.3
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VERIFICATION
STATE OF CALIFORNIA, COUNTY OF ORANGE

I have read the foregoing VERIFIED PETITION FOR WRIT OF MANDATE AND
COMPLAINT FOR INJUNCTIVE RELIEF and know its contents.

I am a party to this action. The matters stated in the foregoing document are true of my
own knowledge except as to those matters which are stated on information and belief, and as to
those matters I believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on March Z '_3 72021, at Yorba Linda, California.

Diane Stites

Print Name of Signatory

1353007.2
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EXHIBIT 1





SlIU'H MIHALY
( WEINBERGER

396 HAYES STREET, SAN FRANCISCO, CA 94102 GABRIEL M.B. ROSS
T: (415) 552-7272 F: (415) 552-5816 Attorney
www.smwlaw.com Ross@smwlaw.com

March 20, 2021

Via By FedEx Overnight

Lillian Harris-Neal
City Clerk

City of Brea

1 Civic Center Circle
Brea, CA 92821

Re:  Notice of Intent to Sue re Conditional Use Permit 20- 10, Precise
Development Plan 20-04, Conditional Use Permit 20- 18

Dear Ms. Harris-Neal:

This letter is to notify you that Safer Avenues for Everyone, Diane and Max
Stites, Kari Windes, and Mary Martinez will file suit against the City of Brea and the
Brea City Council for failure to observe the requirements of the California Environmental
Quality Act (“CEQA”), Public Resources Code section 21000 et seq., in the
administrative process that culminated in the City’s decision to approve the construction
of a drive-through Raising Cane’s restaurant at the Gaslight Square commercial center..
This notice is given pursuant to Public Resources Code section 21167.5.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Gabriel M.B. Ross

1352801.1
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PROOF OF SERVICE

Safer Avenues For Everyone, et al v. City of Brea, et al.
Case No.:
Superior Court of the State of California, County of Orange

At the time of service, | was over 18 years of age and not a party to this action. I
am employed in the County of San Francisco, State of California. My business address is
396 Hayes Street, San Francisco, CA 94102.

On March 22, 2021, I served true copies of the following document(s) described as:
NOTICE OF INTENT TO SUE
on the parties in this action as follows:
SEE ATTACHED SERVICE LIST
BY FEDEX: I enclosed said document(s) in an envelope or package provided by
FedEx and addressed to the persons at the addresses listed in the Service List. I placed the
envelope or package for collection and overnight delivery at an office or a regularly

utilized drop box of FedEx or delivered such document(s) to a courier or driver authorized
by FedEx to receive documents.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on March 24, 2021, at Tampa, Florida.

T

Mike Burton
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SERVICE LIST
Safer Avenues For Everyone, et al v. City of Brea, et al.
Case No.:
Superior Court of the State of California, County of Orange

Lillian Harris-Neal
City Clerk

City of Brea

1 Civic Center Circle
Brea, CA 92821

Via FedEx

1353698.1






EXHIBIT 2





SlIU'H MIHALY
( WEINBERGER

396 HAYES STREET, SAN FRANCISCO, CA 94102 GABRIEL M.B. ROSS
T: (415) 552-7272 F: (415) 552-5816 Attorney
www.smwlaw.com Ross@smwlaw.com

March 22, 2021

Matthew Rodriquez

Acting Attorney General
California Department of Justice
1300 I Street

Sacramento, CA 95814-2919

Re:  Notice of Filing CEQA Litigation (Safer Avenues for Everyone et al.

v. City of Brea et al.

Dear Acting Attorney General Rodriquez:

Enclosed please find a copy of the Verified Petition for Writ of Mandate in
the above-titled action. The petition is provided to you in compliance with Public
Resources Code section 21167.7 and Code of Civil Procedure section 388. Please
acknowledge receipt in the enclosed prepaid, self-addressed envelope.

Thank you for your attention to this matter.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Gabriel M.B. Ross

1352958.1






Raising Cane's Proudction #4 05 12 21 (4 of 4).pdf (page 5 of 245)
IV —
Sent: saturday, January 30, 2021 1:42:00 PM
To: Barnes-Ramos, Sara
Subject: Re: Gary Brattain and Raising Canes
Sensitivity: Normal

Hi Sara,
Thank you for the response.
Debbie

> Hi Debbie.

> Thank you for reaching out to me via Nextdoor. Hope you are doing well and
> staying safe.

>

> To answer your question why Melanie Schlotterbeck is now Chair instead of
> Vice Chair Gary Brattain:

>

> The first item on the agenda at our study session was the

> re-organization. Melanie Schlotterbeck nominated herself because she said
> since there will be a couple large projects coming to us this year like

> the Brea Mall and Brea 265, she is the most experienced at reading EIR’s

> and with CEQA and she should be Chair. The new commissioner Chandel voted
> yes and so did Dan Foo. | voted to keep the rotation and for Gary to be

> Chair and so did Gary. So the majority voted in favor of Melanie to be

> Chair this year.

>

> Regarding the question about Raising Cane's and if the school district had

> any communication with the Planning Commission about the project:

>

> We did not get any input from the school district at the PC hearing.

> Assistant Superintendent Rick Champion was president on the zoom call at
> the Dec. hearing and we gave him a chance to speak when we were discussing
> the project but he didn’t say anything. For this reason, | assumed

> personally that the school district was fine with the project and had no

> questions or concerns to bring up.

> If you go back to the recording of the hearing when we discuss Raising

> Cane’s, | had several concerns about the school children, siblings and

> parents who walk to school. | also gave my personal experience right after

> the earthquake when my kids from Fanning had to go to Laurel and how very
> chaotic drop off and pick up was and | thought that would be a concern. |

> was not 100% comfortable with Raising Cane’s being in that location. 1.

> Since the school district didn’t have anything to say or ask and 2. | was

> |ast to vote with a majority who already voted in- favor of the project, |

> voted yes.

> All the planning commission hearings are recorded and available online if

> anyone wants to go back to December’s hearing to hear the discussion on

> Raising Cane’s. Here is the link:

> https://breaca.swagit.com/play/12092020-1392

>

> | really hope the school and Raising Canes can coexist because Mr. Manley




Committee Members.

Please review and analyze what & how processes were done during the RC
project. Please use what you learn to ensure that work for this project and
future projects is done properly and accurately.

To state the obvious, if the documents the Planning Commissioners and/or City
Council Members use to rely upon for their decisions are inaccurate, incomplete
and/or misleading, then one cannot expect a fair judgment and decision.

Overall questions for this proposed Project:
How will you, the City of Brea, check and review documents and details to
reasonably ensure that these types of errors do not happen again?

And how will the City of Brea ensure that a Project review and analysis
processes be done accurately and completely?

Are roles, responsibilities and decision-making understood?
Does the City of Brea audit their processes such as these? Will this be done?

Detailed Questions with Examples of City of Brea Errors in the Raising Canes
Project that Require Changes in Processes so that Future Errors do not Occur.

Project Authorization Documents do not match wording of General Plan and
Zoning Code

For your current Project, read City of Brea's copies of the documents filed in 2021
with the Superior Court of the State of California regarding SAFE's lawsuit v the City
of Brea, Brea City Council, Raising Canes, et. al.

As noted in the SAFE Lawsuit documents, the wording on the Raising Canes
approval documents was changed from actual Brea General Plan and Zoning Code.

The City Staff wording on the approval documents was at times misleading and/or
inaccurate.

As an example: the RC project is "consistent with General Plan as a restaurant use
that will meet the needs of the employee population in the vicinity." However the
Office/Financial Commercial designation does not authorize those uses; it authorizes
uses that serve the needs of "on-site" employees.

Little wording change made a big difference.

How will the City of Brea institute processes and checks of work to prevent
such changes in code in the future?



Traffic Circulation and Queuing Analysis -

Traffic should be studied at peak times for Proposed Project and Laurel
Elementary - See City of Brea 1st Plan Review that states (copy attached) "The
traffic circulation study is to include a traffic analysis based on anticipated arriving and
departing traffic during peak hours and during peak school traffic conditions."

This was not done.

Will you would do it this time? If you do not, explain how your actions and analysis
are in the best interests of the community, esp. their health, safety and welfare?

LOS F - Level of Service (LOS)

Flower & Imperial intersection was failing before addition of traffic from proposed RC
project. LOS D or a higher standard is the target per Brea General Plan. For safety's
sake, who in the City of Brea makes the decision that an LOS F is acceptable?
You state it is not Staff but Planning Commissioners? City Council? How
would it be acceptable in this situation? Please be transparent in your answer.

The "Domino Effect" Porkchop & Widening Driveways - Additions & Changes
merit changes to the numbers.

In correspondence to us, the City of Brea said the porkchop island improvement is
anticipated significantly reduce motorist delay thus eliminating oversaturated
conditions. Change LOS? Your tables did not show this. This proposed porkchop
would impact traffic flow. But to what degree, how much? Again for safety's sake, will
you ensure that all numbers and maths are accurate and complete for this project
proposal?

Also in internal emails, the material impact of the porkchop on the numbers is noted
and the question: Should Brea Blvd & Imperial Hwy intersection be included in study?

When the City of Brea looks at the Project or any future ones, please make sure that
all pertinent intersections are included in scope and that if something materially
changes the numbers, the scope is expanded.

Overall: How will the City of Brea ensure that if anything is added as a solution
(porkchop) or changed (widening driveways so they are ADA compliant) during
the process, those changes are then incorporated back into your analysis?

The Numbers
MPH 25mph not 30mph on Orange & Flower Aves - RC tables used 30mph. Please
ensure the correct MPH is used.

Pass by Reduction - Why if no ingress/egress on Imperial Highway would you use it
in your calculations and find it acceptable?
Given that the traffic is exponentially higher on Imperial Hwy versus the residential



streets of Flower and Orange Avenues but ingress/egress is only on the avenues,
how will you analyze your findings in this regard? (With an estimate: 50,000 cars on
Imperial and 2,000 on Flower, that would be 25times the traffic.)

How do decide 50% or 35%7 Do you explain to others?

Assumptions
And some numbers were assumed - see "Attachment 2" - What is your basis and
process for explaining to others?

Transparency of Staff Increasing or decreasing of the numbers - see photo of
internal Feb 1, 2021 email that shows numbers that were increased/decreased. When
these decisions are made, what is the priority/goal? Is it safety? Who makes these
decisions? How will you ensure in your processes and communications that any
reduction or increase is explained to the decision-makers and the public? If you are
not going to do this as a standard of practice, please explain?

Noted in some internal reports that in lieu of improvements, a fair-share contribution
can also be considered. Would you do this in this Project if it puts the safety of
children at considerable risk? If yes, please explain thoroughly.

Too Much Traffic for Residential Streets -

Pls see attached Plan Review pg. 3 of 7, Item #9 which in essence states the
number of vehicles would be greater than the block between Imperial & Birch.
This is one example were analysis shows that the RC Project was not feasible. If the
analysis for this project comes out with such numbers does that disqualify it? If not,
please explain.

Parking Analysis - By the time the City Council approved the parking plan, there
were the at least the following errors:

Restaurants #Banks. Parking credit given for the restaurant drive-thru spaces -
City code allows for credit for bank drive-throughs but does not state the credit can be
given to drive-thru restaurants.

Reserved v Shared Parking - Both were done. Reserved Pkng slots were given to
existing businesses AND shared parking credits also given to lower the number of
required parking spots for the Project - City Code states City Staff can apply one or
the other, not both.

How do you not make these mistakes again?

Changes During Mtgs

If my memory serves correctly, the Reserved Spots were added at the Feb 26, 2021
City Council Mtg. To that end, if changes are made at a Planning or City Council
Meeting how will Staff verify it's allowed and ensure that there are no "domino
effects"?



Communication with BOUSD & Public
How will the City of Brea improve their processes to ensure that all pertinent
information is provided to the school district, BOUSD and the public?

Attached is an email with RC Project details from City Staff to School Administrators
after the Planning Commissioners decision.

The Planning Staff had a "Community Forum" after the Planning Commissioners
decision.

The Planning Staff had a "School Board Presentation" after the Planning
Commissioners decision.

With this current project the City Staff has been more proactive, but as you know the
school district and public find the current project details lacking. Please explain if
there have been process changes to ensure consistently reliable communication and
sharing of pertinent facts with BOUSD and the public?

At the Dec 20, 2020 Planning Commission mtg, a Commissioner asks for
postponement and Staff Person replies they don't have the paperwork. And then City
Staff-person states that in their professional opinion is that a delay would not change
BOUSD's non-position. The rules are that Planning Commissioners are to be
presented with paperwork for all options, correct? How will you ensure this happens
and the rules are followed for this and future projects?

Attached email shows that another Commissioner takes a BOUSD attendee's silence
as the reason that BOUSD was okay with the project. Is this standard procedure for
Commissioners to rely on silence? If yes, do the attendees know this? If not, what
is?

Caltrans
Have you reached out to them yet? It's been close to 1 1/2 years that we've talked
about problems, projects and potential solutions that include Caltrans.

Application completeness and accuracy - How do you ensure that from where you
start, the applicant has fully and accurately completed their application? | refer you to
the letter from Shute, Mihaly and Weinberger in this regard.

Laurel Elementary Magnet School of Innovation & Career Exploration

In the future, Please refer to Laurel Elementary at least once as Laurel Elementary
Magnet School of Innovation & Career Exploration (it is only mentioned as "school" on the
application) and please state the thoughtful history of the creation of Gaslight Sq, Laurel and
the community, accurately and fully. It's in your records.



The evident result is that your decisions impact hundreds if not thousands of people's
daily lives. | trust you take the comments about your process seriously because as we
all know, if we are working off of faulty information, then we cannot expect good
results.

| hope your focus is on safety, the impacts to the community, especially children. |
plead with you to ensure your content is accurate and that you ensure your scope is
one that has the community health, safety and welfare paramount.

Plese provide me with notifications, including the release of the Project's draft EIR, all
contracts, notices, herings staff reports, briefings, meetings and any other
communications and events related to the Project.

Stay safe.

Respectfully,

Diane Stites,

Volunteer and community member

*Some - there are more.



Raising Cane's Proudction #4 05 12 21 (4 of 4).pdf (page 5 of 245)
U —
Sent: saturday, January 30, 2021 1:42:00 PM
To: Barnes-Ramos, Sara
Subject: Re: Gary Brattain and Raising Canes
Sensitivity: Normal

Hi Sara,
Thank you for the response.
Debbie

> Hi Debbie.

> Thank you for reaching out to me via Nextdoor. Hope you are doing well and
> staying safe.

>

> To answer your question why Melanie Schlotterbeck is now Chair instead of
> Vice Chair Gary Brattain:

>

> The first item on the agenda at our study session was the

> re-organization. Melanie Schlotterbeck nominated herself because she said
> since there will be a couple large projects coming to us this year like

> the Brea Mall and Brea 265, she is the most experienced at reading EIR’s

> and with CEQA and she should be Chair. The new commissioner Chandel voted
> yes and so did Dan Foo. | voted to keep the rotation and for Gary to be

> Chair and so did Gary. So the majority voted in favor of Melanie to be

> Chair this year.

>

> Regarding the question about Raising Cane's and if the school district had

> any communication with the Planning Commission about the project:

>

> We did not get any input from the school district at the PC hearing.

> Assistant Superintendent Rick Champion was president on the zoom call at
> the Dec. hearing and we gave him a chance to speak when we were discussing
> the project but he didn’t say anything. For this reason, | assumed

> personally that the school district was fine with the project and had no

> questions or concerns to bring up.

> If you go back to the recording of the hearing when we discuss Raising

> Cane’s, | had several concerns about the school children, siblings and

> parents who walk to school. | also gave my personal experience right after

> the earthquake when my kids from Fanning had to go to Laurel and how very
> chaotic drop off and pick up was and | thought that would be a concern. |

> was not 100% comfortable with Raising Cane’s being in that location. 1.

> Since the school district didn’t have anything to say or ask and 2. | was

> last to vote with a majority who already voted in- favor of the project, |

> voted yes.

> All the planning commission hearings are recorded and available online if

> anyone wants to go back to December’s hearing to hear the discussion on

> Raising Cane’s. Here is the link:

> https://breaca.swagit.com/play/12092020-1392

=
> | really hope the school and Raising Canes can coexist because Mr. Manley



From: Killebrew, Jason

To: "Richard Champion"

Cc: Mason, Brad; Steinkruger, Tracy; Gallardo, Bill
Subject: RE: BOUSD Contact information

Date: Monday, December 14, 2020 8:50:04 AM

Hi Rick and Brad,

Good Morning. Here is a link to the Raising Canes packet that was considered by Planning Commission last week. This link includes the Traffic and
Parking Studies that are attached at the bottom of the webpage. In addition, I have attached the conditions of approval and resolutions that were
modified at the meeting. Please review and let me know if you have any questions. Thanks!

Lmk ;Lp,zﬂﬂz 213.88 Qﬁ 8085/agenda p]]b]lsh gfm,
Jason

Jason KILLEBREW

City Planner

Community Development | Planning Division

P: 714.990.7674 | E: jasonk@cityofbrea.net | W: www.cityofbrea.net

City of Brea | 1 Civic Center Circle | Brea, California 92821

[City of Brea]<https: w.ci.br >
[Facebook]<https: w.f k.com/BreaCityHall/>
[Instagram]<https://www.instagram.com/city of brea/>
[YouTube]<https: m/user/CityofBr
[Twitter]<https:/twitter.com/ci rea?lang=en>

From: Killebrew, Jason

Sent: Thursday, November 12,2020 11:01 AM

To: 'Richard Champion' <rchampion@bousd.us>

Cc: Mason, Brad <bmason@bousd.us>; Steinkruger, Tracy <tracys@ci.brea.ca.us>
Subject: RE: BOUSD Contact information

Hi Rick,

Just following up to my email from a couple weeks ago about the proposed Raising Canes across the street from Laurel Elementary School. I was
wondering if your Board has provided any questions or insights on the project? Any update is appreciated! Thanks!

Jason

Jason Killebrew | City Planner

Community Development Dept. | Planning Division
1 Civic Center Circle, Brea CA 92821
714.990.7674

[Email Signatuer Logo]

From: Killebrew, Jason
Sent: Wednesday, October 28, 2020 5:39 PM


mailto:jasonk@ci.brea.ca.us
mailto:rchampion@bousd.us
mailto:bmason@bousd.us
mailto:tracys@ci.brea.ca.us
mailto:BILLGA@ci.brea.ca.us
http://207.213.88.203:8085/agenda_publish.cfm?id=&mt=ALL&get_month=12&get_year=2020&dsp=agm&seq=2959&rev=0&ag=900&ln=22877&nseq=2946&nrev=0&pseq=&prev=#ReturnTo22877
http://207.213.88.203:8085/agenda_publish.cfm?id=&mt=ALL&get_month=12&get_year=2020&dsp=agm&seq=2959&rev=0&ag=900&ln=22877&nseq=2946&nrev=0&pseq=&prev=#ReturnTo22877
https://www.ci.brea.ca.us/
https://www.facebook.com/BreaCityHall/
https://www.instagram.com/city_of_brea/
https://www.youtube.com/user/CityofBrea
https://twitter.com/cityofbrea?lang=en

To: 'Richard Champion' <rchampion@bousd.us<mailto:rchampion@bousd.us>>

Cc: Mason, Brad <bmason@bousd.us<mailto:bmason@bousd.us>>; Steinkruger, Tracy <tracys@ci.brea.ca.us<mailto:tracys@ci.brea.ca.us>>
Subject: RE: BOUSD Contact information
Hi Brad and Rick,

As promised I am sharing information related to the Raising Cane’s that you can share with your Board. Here are some of the project details:

Location: Directly to the west of Laurel Elementary School at the corner of Imperial Hwy and Flower/Orange (highlighted in yellow).

[cid:image014.png@01D6D1F6.087C6B60]

Project Description:

Demolition of two existing buildings totaling 9,588 square feet.

Construction of a 3,267 square foot restaurant building

780 square foot patio

Proposed drive through with two order board/lanes

A Conditional Use Permit has been submitted to allow for a restaurant with a Drive-Thru
A Conditional Use Permit is required to amend an existing sign program.

L I T

Please let me know if you have any questions, or if you need any additional information. It would great if we could get any formal comments or
concerns from the School District on the project. If there are no comments, a neutral letter would also be helpful. Thanks again!

Jason Killebrew | City Planner

Community Development Dept. | Planning Division
1 Civic Center Circle, Brea CA 92821
714.990.7674

[Email Signatuer Logo]

From: Richard Champion <rchampion@bousd.us<mailto:rchampion@ >>
Sent: Monday, October 5, 2020 3:06 PM
To: Killebrew, Jason <jasonk@ci.brea.ca.us<mailto:jasonk(@ci.br >>

Cc: Mason, Brad <bmason@bousd.us<mailto:bmason@bousd.us>>
Subject: RE: BOUSD Contact information

Jason,

Thanks for the conversation today. Please find below information requested.
We are looking forward to working with you.

Rick Champion

* Last day of school year 20/21 Is June 3, 2021
* School board meetings (Our 2021 meeting date will be approved this December)
Thursday, October 8 Regular Board Meeting - 6:30 PM
Thursday, October 22 Regular Board Meeting - 6:30 PM
Thursday, November 12 Regular Board Meeting - 6:30 PM
Thursday, December 10 Regular Board Meeting - 6:30 PM

* Laurel Elementary School Bell Schedule (Below)

Office Hours

The office is open from 7:30 a.m. to 4:00 p.m. daily. You may call the school at (714) 529-2520 anytime during these hours. We also have voicemail
for messages after 4:00 p.m.

If you would like to report an absence, please call us at (714) 990-7833.


mailto:rchampion@bousd.us
mailto:bmason@bousd.us
mailto:tracys@ci.brea.ca.us
mailto:rchampion@bousd.us
mailto:jasonk@ci.brea.ca.us
mailto:bmason@bousd.us

Regular Schedule Monday, Tuesday, Thursday, Friday
Grade Level

Class Time
Recess/Snack
Lunch

TK (Early)

8:00 am - 11:30 am
10:00 am - 10:20 am
N/A

TK (Late)

10:20 am - 2:10 pm
N/A

11:30 am - 12:10 pm
Kinder (Early)

8:00 am - 11:30 am
10:00 am - 10:20 am
N/A

Kinder (Late)

10:20 am - 2:10 pm
N/A

11:30 am - 12:10 pm
Grades 1-2

8:00 am - 2:10 pm
10:10 am - 10:25 am
11:45 am - 12:25 pm
Grades 3-6

8:00 am - 2:10 pm
9:55 am - 10:10 am

12:15 pm - 12:55 pm

Early Release Wednesday Schedule
Grade Level

ERW Schedule

TK/K (Early)

8:00 am - 11:15 am

TK/K (Late)

9:50 am - 1:25 pm



Grades 1-6

8:00 am - 1:25 pm

Richard Champion

Assistant Superintendent, Business Services

rchampion@bousd.us<mailto:rchampion@bousd.us>

https:/ww /

Brea Olinda Unified School District
1 Civic Center Circle, Level 2

Brea, CA 92821

(714) 990-7800

http://www.breaedfoundation.org/ "Every student deserves a strong foundation"


mailto:rchampion@bousd.us
https://www.bousd.us/
http://www.breaedfoundation.org/
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SARAH M. LUCEY (State Bar No. 328805)
SHUTE, MIHALY & WEINBERGER LLP
396 Hayes Street
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INTRODUCTION

This is a straightforward case. The City of Brea (the “City”’) approved a Raising Cane’s
Chicken Fingers—a high-volume, drive-thru, fast-food chain restaurant—directly across the street
from an elementary school (the “Project”). Petitioners, a group of school staff, volunteers, and
parents, informed the City that the Project violates both the Brea City Code and the Brea General
Plan: zoning at the Project site prohibits standalone and drive-thru restaurants, and the General
Plan authorizes restaurant uses only if they are designed to serve on-site employees. The City,
unable to justify the Project on the basis of the site’s actual zoning and General Plan designations,
instead approved it while relying on the irrelevant fact that restaurants are permitted in other
commercial areas of the City.

The land-use limitations at the Project site make good sense: a high-traffic use like a
standalone restaurant is dangerous across the street from a pedestrian-heavy elementary school.
Unsurprisingly, the record reflects that the Project will threaten the safety of schoolchildren
walking to and from the adjacent school. This impact to pedestrian safety is exactly the kind of
impact the California Environmental Quality Act, Public Resources Code sections 21000 et seq.
(“CEQA”), is meant to uncover and mitigate. However, rather than analyzing the Project’s safety
impacts, the City—again without legal support and after Petitioners identified the error—claimed
that the Project was exempt from CEQA, thus avoiding environmental review. For each of these
reasons, the City’s approval of the Project is invalid.

STATEMENT OF FACTS
L. The Project site and the 1988 CUP.

The Project site is in Gaslight Square, a small shopping center in Brea, north of Imperial
Hwy., between Flower Ave. and Orange Ave. Administrative Record (“AR”) 467. The primary
zoning designation is “Commercial, Administrative and Professional Office (C-P),” but the site is
also subject to a “Precise Development (PD)” overlay. AR 90-91. Its General Plan designation is
“Office/Financial Commercial.” AR 5. It contains six commercial buildings currently occupied by

professional and medical offices, and vacant retail spaces. AR 467.

6

PETITIONERS’ OPENING BRIEF IN SUPPORT OF PETITION FOR WRIT OF MANDATE
CASE NO. 30-2021-01192037-CU-WM-CXC




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The initial development of Gaslight Square was approved in 1988 by the City’s Planning
Commission. AR 468. As that time, the Planning Commission approved a conditional use permit
(the “1988 CUP”), which addressed community concerns by permitting only certain retail uses at
the Project site, specifically barring “[f]ast food and sit-down restaurants.” AR 131, 141.

Directly across Flower Ave. from the Project site is Laurel Elementary School (“Laurel
Elementary” or “Laurel”), a TK-6 school operated by the Brea-Olinda Unified School District
(“School District”). AR 467-68, 315. Laurel’s pick-up/drop-off zone is located on Flower Ave.,
just north of Imperial Hwy. AR 316.

IL. The proposed Project.

The Project would demolish two existing buildings on the Project site and construct a
3,267 square-foot fast-food restaurant with a 780 square-foot outdoor dining area. AR 468-69. It
would also include drive-thru lanes that would accommodate up to 22 vehicles (id.), double the
capacity of Raising Cane’s restaurants in nearby Orange and Anaheim (AR 89). Vehicular access
to the Project would be through existing driveways on Flower Ave. and Orange Ave. AR 468.

The figure below is an aerial view of the Project site, including Laurel Elementary to the

east. AR 467.
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The applicant—1Javier Sola (for Raising Cane’s)—filed the Project application with the
City on June 22, 2020. AR 86. The application requested three entitlements: (1) a CUP to amend
the 1988 CUP to allow a drive-thru restaurant at Gaslight Square; (2) precise development plan
review under the zoning code’s “Precise Development” provision; and (3) a CUP for signage. /d.
III. Planning Commission approval, public comments, and appeal to the City Council.

The Project came before the Planning Commission on December 8, 2020. AR 465. The
Commission approved the Project on a 4-1 vote. AR 858. On December 14, 2020 Petitioner Kari
Windes, a librarian at Laurel Elementary, acting “on behalf of a large group of parents” timely
appealed the Planning Commission’s decision to the City Council. AR 160.

Pursuant to Brea City Code section 20.424.050(B)', Ms. Windes identified the “specific
aspect of the decision being appealed”: the “approval of the proposed construction of the Raising
Cane’s drive thru restaurant across from Laurel Magnet Elementary.” AR 160. She additionally
identified the substance of the appeal: “[t]he addition of a high-traffic restaurant would greatly
increase the chances for a tragic incident.” /d.

After Ms. Windes filed her appeal, but before the City Council considered it, City staff
offered to correspond with Ms. Windes about the substantive elements of her appeal. AR 172. Ms.
Windes sent questions to the City on January 3, 2021. /d. The questions raised legal issues
including the Planning Commission’s reliance on other zoning districts to justify approval of the
Project (AR 174), the Project’s inconsistency with the Brea General Plan (AR 174), and its
potential impacts on pedestrian safety (AR 175). Meanwhile, on January 28, 2021, the School
District’s Board voted to oppose the project based on concerns for “[p]edestrian/student safety.”
AR 315-16.

The City Council held a public hearing on Ms. Windes’ appeal on February 2, 2021. AR
80, 82. The City received fifty-six public comments on the Project, nearly all in opposition. AR
703. The comments raised concerns about the Project’s effect on the safety of children and

families walking to and from Laurel Elementary, increased traffic near the Project, and the

! All referenced sections of the Brea City Code are attached as Exhibit B to Petitioners’ Request
for Judicial Notice (“RJIN”), filed with this brief.
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Project’s likely adverse impact on adjacent businesses in Gaslight Square. See AR 226-317. A
former Laurel Elementary teacher’s comments are exemplary: “To put more cars on that street
would be a disaster! . . . The volume of traffic will be unsafe! The safety of our children, teachers,
and parents are paramount!” AR 240; see also AR 286 (“Too many children are walking in this
area. . . . It will be especially dangerous with lots of cars driving in and out of the fast food parking
lot.””). Other comments noted the Project’s likely adverse impact on adjacent businesses in
Gaslight Square (AR 297-98) and the City’s improper use of CEQA exemptions (AR 315-16). The
comments also addressed the inadequacy of the City’s “Focused Transportation Assessment” (the
“Traffic Study”), which estimated the amount of traffic the Project would generate, but was
conducted while Laurel Elementary was physically closed due to COVID-19. AR 528 (Traffic
Study); 303, 315 (public comments). Nine members of the public spoke at the hearing. AR 703-
04.

Near the end of the hearing, recognizing the need for additional information about the
Project’s potential safety impacts, the City Council directed staff to gather statistics on traffic in
the vicinity of the Project site, along with information about where Laurel Elementary students
live and how they get to school. AR 42. The City Council then continued the item to February 16,
2021. 1d.

Subsequently, City staff contacted the School District and the Brea Police Department. /d.
The School District could not provide information about how Laurel Elementary students travel to
and from school, but did provide data showing that 27% of Laurel’s 429 students live south of
Imperial Hwy., and must therefore cross that busy road to get to school. /d. The Police Department
reported 65 total “incidents” at the Project site and adjacent intersections in 2019 and 2020. AR
46-53. Thirty-four of those were traffic-related incidents at the intersections of Imperial Hwy. and
Flower Ave. or Orange Ave., the two nearest the Project site. AR 50-53.

Zoom-related technical difficulties prevented Petitioners Diane Stites, a longtime Laurel
Elementary volunteer, and Ms. Windes from making all their planned comments at the February 2,

2021 hearing. AR 59. Accordingly, they submitted additional comments to the City on February
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10, 2021. AR 59-61, 66-68. These comments reiterated that the Project violated the City’s zoning
code and General Plan, and that the City improperly relied on CEQA exemptions. AR 66-68.

The City Council held a second meeting on the Project on February 16, 2021. The Staff
Report attached public comments submitted after the February 2, 2021 hearing (AR 58-79),
including the February 10 comments from Ms. Stites and Ms. Windes (AR 59, 66). The City Clerk
summarized for the record email comments that were not published in the Staff Report. AR 693-
94. Fourteen members of the public commented on the Project via Zoom. AR. 694. The City
Council voted 3-2 to deny Ms. Windes’ appeal, thus granting the requested entitlements: a
signage-related CUP; a CUP amending the 1988 CUP to allow drive-thru restaurants at the Project
site; and a precise development plan. AR 696. Safer Avenues for Everyone, a community
organization seeking to protect Laurel Elementary, along with several of its members, timely filed
this petition.

STANDARD OF REVIEW
L. Standard of review for Brea City Code and General Plan claims.

Petitioner challenges the City’s approval of three land-use permits, including two CUPs
and one “precise development” plan. The granting of land-use permits is a quasi-judicial act.
Neighborhood Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176, 1186. Courts
review a public agency’s quasi-judicial act to determine whether the agency abused its discretion.
Code Civ. Proc. § 1094.5(b). An abuse of discretion is shown if (1) the agency does not proceed in
the matter required by law; (2) findings fail to support the decision; or (3) the findings are not
supported by substantial evidence. Id. “[ W]hether an agency has proceeded lawfully is a legal
question that the trial court . . . review[s] de novo. ” Stewart Enterprises, Inc. v. City of Oakland
(2016) 248 Cal.App.4th 410, 420-21. Courts invalidate the approval of a development project
where the approving agency abused its discretion by incorrectly determining that the project is
consistent with its general plan or zoning ordinances. Families Unafraid to Uphold Rural El
Dorado County v. El Dorado County Bd. of Supervisors (1998) 62 Cal.App.4th 1332, 1338
(“FUTURE”) (general plan); Neighborhood Action Group, 156 Cal.App.3d at 1184 (zoning).
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1. Standard of review for CEQA claim.

Petitioners challenge the City’s determination that the Project is exempt from CEQA
review based on three categorical exemptions, arguing that the Project does not meet the
exemptions’ criteria. Petitioners further claim that even if a categorical exemption facially
encompasses the Project, there is a reasonable possibility that the Project will have a significant
effect on the environment due to unusual circumstances, thus precluding use of exemptions.

In interpreting the scope of a particular categorical exemption, “the court’s task is to
determine whether, as a matter of law, the [activity meets] the definition of a categorically exempt
project.” San Lorenzo Valley Community Advocates for Responsible Education v. San Lorenzo
Valley Unified School Dist. (2006) 139 Cal.App.4th 1356, 1386 (emphasis and brackets in
original). The court reviews that question de novo. /d. at 1387. The court “interpret[s] the
exemption, starting with its plain language.” /d. The court “must construe the exemptions
narrowly in order to afford the fullest possible environmental protection.” Save Our Carmel River
v. Monterey Peninsula Water Management Dist. (2006) 141 Cal.App.4th 677, 697.

As to the “unusual circumstances” exception, the standard of review contains two parts.
First, the court asks whether substantial evidence in the record shows that the project presents
unusual circumstances, such as its size or location, as compared to others in the exempt class.
Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1105, 1114. If so, the
court considers whether there is a “reasonable possibility” that the unusual circumstance will
produce a significant environmental effect. /d. at 1115. To this second question, the court applies
the less-deferential “fair argument” standard. /d. Under this standard, petitioners prevail if the
record contains “evidence of a fair argument that there may be a significant effect.” Citizens for
Environmental Responsibility v. State ex rel. 14th Dist. Ag. Assn. (2015) 242 Cal.App.4th 555, 575
(internal quotations omitted; emphasis in original). If substantial evidence points toward a
potentially significant impact, a fair argument exists even if the record contains countervailing

substantial evidence. /d.
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ARGUMENT
L. The City’s approval of the Project violated the Brea City Code.

In direct violation of the Brea City Code, the City approved the Project—a stand-alone,
drive-thru restaurant—on a parcel zoned to prohibit both stand-alone restaurants and any use not
conducted entirely within a building. A city’s land-use approvals must comply with the city’s own
ordinances. Robison v. City of Oakland (1968) 268 Cal.App.2d 269, 274. Indeed, it is a “cardinal
principle” of California land-use law that “land-use permits must be consistent with zoning.” Land
Waste Management v. Contra Costa County Bd. of Supervisors (1990) 222 Cal.App.3d 950, 959.
Therefore, a city “cannot issue land-use permits that are inconsistent with controlling land-use
legislation, as embodied in zoning ordinances.” Id. at 957-58; see also id. at 958 (“Issuances of a
permit inconsistent with zoning ordinances or the general plan may be set aside and invalidated as
ultra vires.”).

The Project site is zoned “Commercial, Administrative and Professional Office (C-P).” AR
90. Land uses in C-P zones are governed by Brea City Code (“BCC” or “Code”) section 20.224.
Section 20.224 lists the “principal permitted” uses in C-P zones, known as by-right uses. BCC §§
20.224.020(A). It then lists uses permitted subject to a conditional use permit (CUP). BCC §§
20.224.020(B). Restaurants are not on either list.> Lastly, section 20.224 permits certain
“accessory” uses under very limited circumstances: the use must be “accessory” to an otherwise
allowable use; it must be contained in a “totally enclosed building” with the primary use ; and it
must occupy no more than 25% of that building’s area. BCC § 20.224.020(A). All uses in C-P
zones must be “conducted entirely within a building”; all uses “not specifically permitted” are

prohibited. BCC §§ 20.224.030, 050.

2 The principal permitted uses in C-P zones are art galleries, dental clinics, laboratories and other
medical offices, libraries, certain massage establishments, medical clinics, medical equipment and
supply offices, mimeo and addressing services, photographers studios, post offices, public utility
commercial offices, and tourist information centers. BCC § 20.224.020(A). Uses permitted subject
to a CUP are alcohol sales, ambulance services, auditoriums and conference rooms, churches,
dancing schools, hospitals, lodges and meeting halls, mortuaries, private schools, and residential
care facilities. BCC § 20.224.020(B).
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Because restaurants are not permitted either by-right or pursuant to a CUP in C-P zones,
the only way the Project could comply with the Code is as an “accessory use.” However, the
Project meets none of the accessory use requirements. First, it is a standalone use and building, not
an accessory to an otherwise permitted use. AR 468-69. Second, as a standalone building, it is not
operated within a totally enclosed building being used for an otherwise permitted use. /d. Third, as
a standalone building, it occupies 100% of its own building area, rather than less than 25% of the
building area of another building in a permitted use. /d. Moreover, as a drive-thru restaurant, the
Project necessarily is not “conducted entirely within a building.” See BCC § 20.224.050. This
alone disqualifies it in a C-P zone, regardless of whether it meets the accessory use requirements
(which it does not).

To justify approval of the Project despite these clear zoning limitations, the City
inexplicably and improperly relied on Code provisions regulating other zoning districts. The City
Council found that “the use applied for”—i.e., a standalone, drive-thru restaurant—*“is one for
which a Conditional Use Permit (CUP) is authorized by the Zoning Code.” AR 6. To support this
finding, the City Council pointed to Code section 20.236.020(B), governing uses in General
Commercial (C-G) zones, and which allows restaurants in those zones subject to a CUP. /d.
According to the City Council, section 20.236.020(B) “is applied to other commercial zones of the
city, such as the C-P zone.” Id.

However, the Code provides no support for the assertion that a provision permitting uses in
one zoning district may be applied to a different district. To the contrary, Section 20.224—which
governs the C-P-zoned Project site—unambiguously and expressly prohibits all uses not
specifically permitted in that section. BCC § 20.224.030. Nor is there evidence in the record that
the City has ever applied section 20.236.020(B) outside the C-G zone, including C-P zones. In any
case, even if the City could show that it has applied section 20.236.020(B) in non-C-G districts,
this practice could not override the Code’s plain language, which permits restaurants in C-P zones
only under very specific conditions, none of which are met here. See, e.g., Friends of Juana
Briones House v. City of Palo Alto (2010) 190 Cal.App.4th 286, 303 (“In construing a statute or an

ordinance, we look first to the language of the provision itself. If the language is clear and
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unambiguous our inquiry ends.”) (internal citations and quotations omitted). The City did not
proceed in the manner required by law when it found that a CUP for a standalone restaurant at the
Project is “authorized by the Zoning Code.”

Similarly, in support of its finding that the Project would not be detrimental to existing
uses or uses permitted in the C-P zone, the City Council asserted as “fact” that “Restaurants are
permitted by-right uses in all commercial zones of the city, including General Commercial (C-G),
Major Shopping Center (C-C), and Neighborhood Commercial (C-N). A restaurant at the Project
Site is typical of commercial zones throughout the city. There are over 20 restaurants located
within a one-third (1/3) mile radius from the Project Site, three of which have a drive-thru.” AR 7;
see also AR 90 (“[TThe Applicant’s request to allow a restaurant at the Project site is typical of
commercial zones throughout the city.”); 470 (“Restaurants with drive-thru are allowed subject to
a CUP within all commercial zones.”).

These statements are misleading at best. That restaurants are typical or permitted by-right
uses in other City zoning districts is irrelevant to whether a restaurant is permitted at the Project
site, zoned C-P. The question before the City, and now this Court, is not, “would this project be
allowed in many parts of the City?” The question is, “is this project allowed on this C-P zoned
parcel?” The plain language of the C-P section of Code, not the general prevalence of restaurants,
is the first and last resort for answering that question. Friends of Juana Briones House, 190
Cal.App.4th at 303. The Code is clear: the City’s statement that “[r]estaurants are permitted by-
right uses in all commercial zones of the city” (AR 7) is plainly false. The C-P zone unequivocally
does not permit restaurants by-right. BCC § 20.224.020.

Finally, in correspondence with Petitioner Kari Windes, the City justified Project approval
by claiming that the site is in a “Precise Development” zone. AR 183-84. According to this
justification, the City could authorize the Project by approving a precise development plan. /d.
However, the Code is again clear: with respect to permitted and prohibited uses in Precise
Development zones, “[t]he provisions of the zone to which this supplemental zone is added shall
apply.” BCC §§ 20.260.020, 030. In other words, a precise development plan may authorize only

uses already permitted by the underlying zoning.
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“The validity of the permit process derives from” compliance with planning laws,
including zoning ordinances. Neighborhood Action Group, 156 Cal.App.3d at 1184. Here, the
City’s approval of the Project was in direct violation of Code section 20.224. In violating its own
Code, the City failed to proceed in the manner required by law. Code Civ. Proc. § 1094.5(b); see
also Land Waste Management, 222 Cal.App.3d at 958. The City’s approval of the Project was
therefore invalid.

IL. The Project is inconsistent with the City’s General Plan.

Like its zoning designation, the Project site’s designation in the Brea General Plan does not
allow restaurants as a primary use, but does permit “small convenience” activities to support the
needs of employees working in buildings hosting primary uses. The Project is patently
inconsistent with this designation: it is a primary use, and it will serve vastly greater numbers of
people than there are employees at existing Gaslight Square businesses.

Government Code § 65300 requires the legislative body of each city to adopt a general
plan for the physical development of the city. The general plan is the constitution for all future
development. Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 540.
“The propriety of virtually any local decision affecting land use and development depends upon
consistency with the applicable general plan.” FUTURE, 62 Cal.App.4th at 1336 (internal
citations omitted). This consistency requirement applies to land-use permits, including conditional
use permits. Neighborhood Action Group, 156 Cal.App.3d at 1184; see also Brea City Code
section 20.408.030(D)(2) (CUP must be “in harmony with the various elements or objectives of
the General Plan”). A city therefore abuses its discretion if it issues a permit conflicting with
general plan requirements. See FUTURE, 62 Cal.App.4th at 1342.

The City’s General Plan Land Use Element designates the Project site as “Office/Financial
Commercial.” AR 5. This designation provides for “single-tenant and multi-tenant offices that
house professional, legal, medical, financial, administrative, research and development, corporate
and general business offices, and other uses.” Brea General Plan (“GP”), 2-15 (excerpted in
Exhibit A to RJN). Development on land designated Office/Financial Commercial may also

include “[s]upport uses,” i.e., “small convenience or service commercial activities intended to
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meet the needs of the on-site employee population.” /d. The Office/Financial Commercial
designation parallels the C-P zoning designation: neither allow restaurants as principal uses, but
may allow very limited restaurants serving employees working in buildings hosting a principal
permitted use. For example, a small café may be located within an office building to serve
employees in that building.

Without any support or analysis, the City Council summarily concluded that the Project is
“consistent with the General Plan as a restaurant use that will meet the needs of the employee
population in the vicinity.” AR 8. However, the Office/Financial Commercial designation does not
authorize uses that meet the needs of employees “in the vicinity” of a project. Rather, it authorizes
uses that serve the needs of “on-site” employees, here employees of Gaslight Square businesses.
GP, 2-15. The City cannot ignore the General Plan’s text.

The record includes no evidence that the Project will serve on-site employees. To the
contrary, there is ample evidence that the Project will serve a far larger population. First, the
Project is a drive-thru restaurant, designed with two drive-thru lanes, capable of accommodating
22 vehicles at any given time. AR 469. Since on-site employees have no need to drive to the
restaurant, the drive-thru component alone shows that the Project will not primarily serve on-site
employees.® Second, the Project is estimated to generate an additional 1,727 vehicle trips each
day. AR 543. Each “trip” is one-way (AR 179-80), meaning that over 8§00 vehicles are anticipated
to visit the Project each day. The record does not explain how many people work at Gaslight
Square, but evidence suggests it must be vastly smaller than the number of transactions expected

to occur daily at the Project.* Third, the City’s own Traffic Engineer recognized that “Raising

3 Many on-site employees submitted comments opposing the Project. For instance, the owner of
an orthodontist clinic in Gaslight Square commented that the 1988 CUP—which prohibited fast
food and sit-down restaurants—*“should be upheld,” since it “was agreed upon with the adjacent
school, homes, and businesses in mind.” AR 297; see also AR 682 (Project-related traffic would
create unsafe conditions for adjacent dental clinic’s elderly patients), 684 (Project would result in
lost business). By contrast, the record includes no evidence that on-site employees favor the
Project.

* For example, Gaslight Square has only 91 parking spaces, and only some of those are used by

employees of existing businesses. AR 562.
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Cane’s has a tendency to . . . draw from a wide area.” February 2, 2021 City Council Hearing
Partial Transcript, 1:17-1:18 (attached to Notice of Lodging of Partial Transcript, filed
simultaneously with this brief). Finally, the Project’s hours of operation would be 9:00 a.m. to 1
a.m. Sunday through Thursday, and 9 a.m. to 3:30 a.m. on Fridays and Saturdays. AR 469-70.
Employees in Gaslight Square’s professional and medical offices are unlikely to have work-related
food needs extending to the wee hours of Sunday mornings. Indeed, the City notes that the “[p]eak
operating hours for office uses are typically mid-morning and mid-afternoon on weekdays, while
peak operating hours for restaurants are typically during the dinner hour.” AR 470.

In sum, the Project—a high volume, high-turnover fast-food restaurant designed and
anticipated to accommodate visits from at least 800 vehicles daily—is a far cry from the “small
convenience or service commercial activities intended to meet the needs of the on-site employee
population” that the General Plan permits. See GP, 2-15. It is inconsistent with a “fundamental,
mandatory and specific land use policy “ of the General Plan, and on the evidence before the City,
“[n]o reasonable person . . . could conclude otherwise.” FUTURE, 62 Cal.App.4th at 1341. The
City’s approval of the Project was therefore an abuse of discretion and must be invalidated.
Orange Citizens for Parks & Recreation v. Superior Court (2016) 2 Cal.5th 141, 157.

III.  The City unlawfully determined that the Project was categorically exempt from

CEQA.

The City avoided CEQA review of the Project by invoking three categorical exemptions;
each is facially inapplicable to the Project. Even if the exemptions applied, the Project’s location
across the street from an elementary school triggers the “unusual circumstances” exception,
precluding the City’s use of an exemption. CEQA identifies certain classes of projects as exempt
from the provisions of CEQA. Pub. Resources Code § 21084(a); Guidelines® §§ 15300, 15354. If a
project is subject to a categorical exemption, no CEQA review is required. Public agencies
utilizing exemptions must support their determination with substantial evidence. Pub. Resources

Code § 21168.5. CEQA exemptions are narrowly construed and “[e]xemption categories are not to

> The CEQA “Guidelines” are found at Cal. Code Regs., tit. 14, § 15000 et seq.
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be expanded beyond the reasonable scope of their statutory language.” Mountain Lion Foundation
v. Fish & Game Com. (1997) 16 Cal.4th 105, 125. Erroneous reliance by an agency on a
categorical exemption constitutes a prejudicial abuse of discretion and is a violation of CEQA.
Azusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster (1997) 52 Cal.App.4th
1165, 1192.

Even if a project fits within an exempt category, “exceptions” may prohibit reliance on
exemptions. Guidelines § 15300.2. One such exception prohibits reliance on an exemption where
there is a “reasonable possibility that the activity will have a significant effect on the environment
due to unusual circumstances” Id. § 15300.2(c).

The City determined that the Project was exempt from CEQA based on the “Existing
Facilities” exemption (id. § 15301), the “Small Structures” exemption (id. § 15303), and the “In-
fill Development Projects” exemption (id. § 15332). AR 1. None of the three applies to the
Project, as a matter of law. Moreover, even if the exemptions applied, there is a reasonable
probability the Project will have significant effects on the environment due to unusual
circumstances: the Project site is adjacent to an elementary school, which potentially will cause
significant safety hazards. Accordingly, CEQA prohibited the City from relying on any
exemption, regardless of applicability.

A. The Small Structures exemption does not apply to the Project.

The City erroneously applied the Small Structures exemption, which requires consistency
between the exempted activity and applicable zoning regulations. The Small Structures exemption
consists of, inter alia, “construction and location of limited numbers of new, small facilities or
structures.” Guidelines § 15303. In urban areas, the Small Structures exemption may apply to
commercial buildings not exceeding 10,000 square feet in floor area, but only if they are “on sites
zoned for such use.” Id. § 15303(c) (emphasis added).

As described above, the Project site’s zoning designation—Commercial, Administrative
and Professional Office (C-P)—does not allow for standalone, drive-thru restaurant uses. The
Project site is not “zoned for such use”’; the Project therefore does not fall under the Small

Structures exemption. The City abused its discretion in applying the exemption.
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B. The Existing Facilities exemption does not apply to the Project.

The Project—which proposes to construct a new building—is not subject to the Existing
Facilities exemption, which applies to changes to existing structures. The Existing Facilities
category consists of “the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures, facilities, mechanical equipment, or
topographical features, involving negligible or no expansion of existing or former use.” Guidelines
§ 15301. Examples include “[i]nterior or exterior alterations involving such things as interior
partitions, plumbing, and electrical conveyances.” Id. § 15301(a). Thus, as its moniker implies, the
Existing Facilities exemption applies to changes—i.e., alterations, repairs, maintenance, and
additions—to existing structures. See, e.g., San Diegans for Open Gov. v. City of San Diego
(2018) 31 Cal.App.5th 349, 371 (Existing Facilities exemption applied to lease because it did not
contemplate “construction of any new structures,” but only “refurbishment of a preexisting
facility”). Beyond its strict applicability to existing structures, the “key consideration” under this
exemption is whether the project involves negligible or no expansion of use. Guidelines § 15301.

Contrary to the clear language of the exemption, the Project would demolish two existing
structures and construct an entirely new structure. AR 89. This activity is categorically different
than the “operation, repair, maintenance, . . . or minor alteration” of existing facilities
contemplated by the Existing Facilities exemption. See Guidelines § 15301. Moreover, the Project
would result in considerable expansion of use at the Project site. It would demolish two buildings
and replace them with a high-volume drive-thru fast food restaurant expected to generate over 800
new daily vehicle trips. AR 543. The exemption, which requires “negligible or no expansion of
existing or former use,” cannot apply. Guidelines § 15301. In stretching the exemption to include
the Project, the City impermissibly expanded it “beyond the reasonable scope of [its] statutory

language.” Mountain Lion Foundation, 16 Cal.4th at 125.6

® The Small Structures and Existing Facilities exemptions are mutually exclusive. The Small
Structures exemption applies to the construction “of new, small facilities or structures.”
Guidelines15303 (emphasis added); see also AR 94 (City applying exemption to Project because it
“would construct a new . . . building”) (emphasis added). On the other hand, the Existing Facilities

(footnote continued on next page)
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Moreover, the City’s determination that the Existing Facilities exemption applies to the
Project was based solely on the fact that the Project would reduce the total onsite building area.
AR 1, 94. This fact is irrelevant to the exemption, which does not turn on whether a project or
activity will reduce building area. Rather, the exemption addresses certain activities—“operation,
repair, maintenance, permitting, leasing, licensing, or minor alteration”—as applied to existing
facilities and structures. Guidelines § 15301. Nor does a reduction in building area alone establish
that the Project would not expand the use of the demolished buildings. To the contrary, replacing a
professional office building with a drive-thru, fast-food restaurant is a non-negligible expansion of
use, regardless of any changes in building area. The City’s application of this exemption was an
abuse of discretion and a violation of CEQA.

C. The In-fill Development exemption does not apply to the Project.

The In-fill Development exemption applies to certain in-fill development in urban areas.
However, by its own terms, it applies only if: (1) the project “is consistent with the applicable
general plan designation and all applicable general plan policies as well as with the applicable
zoning designation and regulations”; and (2) approval of the project “would not result in any
significant effects relating to traffic, noise, air quality, or water quality.” Guidelines § 15332. The
Project satisfies neither requirement.

1. The Project is inconsistent with the Code and the General Plan.

As described above, the Project site’s zoning designation—Commercial, Administrative
and Professional Office (C-P)—does not allow for standalone, drive-thru restaurant uses, with or
without a CUP. Similarly, and also described above, the Project is inconsistent with the Project
site’s General Plan designation, which only permits restaurants serving on-site employees. GP, 2-
15. The Project is a primary use, and will serve a far broader population than on-site employees.
Therefore, it is not consistent with “the applicable zoning designation and regulations.” Guidelines
§ 15332. As a matter of law, this deficiency alone renders the In-fill Development exemption

inapplicable.

exemption applies to changes to existing buildings. Guidelines § 15301. It is therefore impossible
as a matter of law for both exemptions to apply to a project.
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2. The Project would result in significant environmental effects relating to
traffic and transportation.

The record before the City included substantial evidence that the Project would greatly
increase risks to pedestrians—primarily Laurel Elementary students and their adult caregivers.
Under CEQA such safety risks are significant traffic- and transportation-related environmental
impacts. Guidelines, Appx. G, § XVII(c) (project has potentially significant transportation impact
if it would “[s]ubstantially increase hazards due to . . . incompatible uses”); see also, e.g., City of
Long Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4th 889, 914-16 (EIR
adequately analyzed traffic-related pedestrian safety impacts).

Vehicles will access the Project via existing Gaslight Square driveways, one of which is on
Flower Ave., directly across the street from Laurel Elementary. AR 467-68. Laurel’s pick-
up/drop-off zone, and the sole entrance to the Laurel staff parking lot, are also located on Flower
Ave. AR 316. Vehicles accessing Laurel Elementary via Imperial Hwy. must turn onto Flower
Ave. AR 467.

The traffic congestion and back-up at the intersection of Flower Ave. and Imperial—and
the corresponding impact on children and their caregivers walking to and from Laurel
Elementary—is well-documented. For example, the Staff Report for the February 16, 2021 City
Council hearing references the City’s potential partnership with the School District “on a
feasibility study that would examine potential solutions to the drop-off/pick-up/circulation issues
that Laurel Elementary is experiencing.” AR 42. Public comments from neighbors and Laurel
Elementary parents and teachers describe the problem in detail. “Relevant personal observations
of area residents on nontechnical subjects may qualify as substantial evidence.” Pocket Protectors
v. City of Sacramento (2004) 124 Cal.App.4th 903, 928. For example, “an adjacent property
owner may testify to traffic conditions based upon personal knowledge.” Keep Our Mountains
Quiet v. County of Santa Clara (2015) 236 Cal.App.4th 714, 730 (quoting Citizens Assn. for
Sensible Development of Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 173); see also
Guidelines § 15064(f)(5) (“Substantial evidence” includes “facts [and] reasonable assumptions

predicated upon facts.”).

21
PETITIONERS’ OPENING BRIEF IN SUPPORT OF PETITION FOR WRIT OF MANDATE
CASE NO. 30-2021-01192037-CU-WM-CXC




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

To that end, a Flower Ave. resident notes that the location of Laurel Elementary’s pick-up
and drop-off zone causes “enormous traffic jam[s]” on the corner of Imperial Hwy. and Flower
Ave., and that this is “very dangerous” for children on foot near that intersection. AR 393. A
parent comments that “the lack of caution from drivers on Flower Ave, on top of the scary backup
and near-collision-misses at [the Laurel Elementary] drop off & pick up line (from Imperial Hwy)
is already frightening.” AR 396. Another parent offers a similar observation: “Getting through
Imperial Hwy and surrounding streets during pick up and drop off is already hectic and dangerous
for students who cross Flower St and Orange Ave, which is where the expected entrance to the
drive thru is located. . . . It should be understood that the traffic in this area is constant through the
whole day while school is in session.” AR 397; see also AR 284 (“I have observed in the last few
years . . . new changes for the pick up of these students, bringing the line out to IMPERIAL HWY
so eventually, you have standstill traffic in the busy morning rush hour and the pickup times!
Every time I see this I can not imagine the safety concerns of this.”); 294 (“This corner is so busy
at pickup and drop off time at the school, with people in the crosswalk, that this is downright
dangerous.”).

According to the City’s own Traffic Study, the Project is expected to result in an additional
800-plus vehicles visiting the Project site each day. AR 543. These additional vehicles can only
exacerbate the existing hazards near the Project site and Laurel Elementary. They would
significantly increase the risks to school children and others walking to and from the school.
Again, public comments submitted in opposition to the Project bolster this obvious conclusion.
One parent comments,

“At school pickup, the drive-up line wraps around the corner and onto Imperial. This

already is dangerous as cars crowd the unmanned crosswalk (while children are crossing!)

at Flower and Imperial. If you have ever been in this line you know the constant fear of
being rear ended, all the honking that occurs and the semi trucks trying to maneuver
around the line. A4dd all the additional traffic a Drive Thru would bring, plus distracted
drivers trying to check their order and eat while driving and this is a tragedy waiting to
happen.”

AR 399 (emphasis added). A Laurel Elementary TK teacher writes, “My 4 year old students are

released/arrive mid day. Many walk to and from home with their younger siblings and parents.

The increased lunch traffic will make it dangerous and chaotic for my littlest learners.” AR 232
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(emphasis added). Another resident similarly highlights the additive danger posed by the Project:
“If you have ever been on afternoon duty, overseeing the exit flow of the students, as I have, it can
be dicey. Especially when parents park across the street. Add to that congestion the drive through
traffic of afternoon snackers entering Rai[s|ng Cane[s], the proposed new restaurant, would
unnecessarily imperil children.” AR 274 (emphasis added).

The City claims that the Project will not have a significant traffic-safety impact, but
substantial evidence does not support this conclusion. The City’s Traffic Study technically
considered pedestrian traffic, but the study was conducted while Laurel Elementary was physically
closed to students and staff due to the COVID-19 pandemic. AR 179. Its data and conclusions are
thus useless as evidence of normal conditions. Unsurprisingly, the study reported few pedestrians
using the intersections near the Project site at the intersection of Flower Ave. and Imperial Hwy.
See, e.g., AR 577, 599 (showing zero pedestrians during the study period at Flower Ave./Imperial
intersection). Considering the extensive evidence in the record establishing heavy school-related
pedestrian traffic at the intersection, this figure is clearly not representative. It is not substantial
evidence for purposes of considering the Project’s actual impacts on pedestrian safety. Pub.
Resources Code § 21080(e)(2) (“Substantial evidence is not . . . evidence that is clearly inaccurate
or erroneous.”).

In sum, there is substantial evidence in the record that the Project will cause a significant
traffic-related environmental impact. Moreover, because the City’s traffic study failed to consider
pre- (or post-) COVID-19 pedestrian usage on and around the Project site, there is no
countervailing evidence to support the finding that the Project will have no significant traffic-
related impact. Because this required finding is invalid, the City abused its discretion in
determining that the In-fill Development exemption applies to the Project.

D. Because the unusual circumstances exception applies to the Project, the City

was prohibited from relying on categorical exemptions.

Categorical exemptions may not be used if there is a “reasonable possibility” that a project
will have a significant effect on the environment due to “unusual circumstances.” Guidelines §

15300.2(¢c). In challenging the use of an exemption, petitioners may establish application of the
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unusual circumstance exception using two methods. Under the first method, the challenger shows
(1) that “the project has some feature that distinguishes it from others in the exempt class, such as
its size or location,” and (2) “a reasonable possibility of a significant effect due to that unusual
circumstance.” Berkeley Hillside, 60 Cal.4th at 1105. Under the second method, the opponent need
only show that the project “will have a significant environmental effect.” /d. (emphasis added).
Here, the unusual circumstance exception can be established using either method. First, the
Project’s location across the street from an elementary school is a unique feature distinguishing it
from others in the exempt classes. Second, as described above, the Project will have a significant
impact on pedestrian safety arising from those unusual circumstances.

1. The Project’s location is an unusual circumstance.

The Project proposes to build a high-volume, fast-food, drive-thru restaurant across the
street from a busy, pedestrian-heavy elementary school. The cited exemptions represent the
Secretary of the Natural Resources Agency’s determination that projects in the exempt categories
“typically do not have significant impacts.” Berkeley Hillside, 60 Cal.4th at 1105. But even if the
claimed exemptions applied, unusual circumstances surrounding the Project take it out of those
categories: it is atypical, so “the Secretary’s findings as to the typical environmental effects of
projects in an exempt category no longer control.” Id. at 1116.

“Whether a particular project presents circumstances that are unusual for projects in an
exempt class is an essentially factual inquiry, founded on the application of the [agency’s]
experience with the mainsprings of human conduct.” /d. at 1114 (internal quotation marks
omitted). Additionally, courts considering whether a project’s location gives rise to an unusual
circumstance “may . . . look to conditions in the immediate vicinity,” including whether “the
project is consistent with surrounding zoning and land uses.” Citizens for Environmental
Responsibility, 242 Cal.App.4th at 586.“[E]vidence of a significant [environmental] effect may be
offered to prove unusual circumstances.” Berkeley Hillside, 60 Cal.4th at 1115.

Here, the Project’s high-traffic character and its location across the street from an
elementary school are unusual circumstances that remove it from the claimed categories of exempt

development. Common sense and “the mainsprings of human conduct” demonstrate that among
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the run of new small structures or infill projects, it is unusual to site a traffic-intensive use across
the street from an elementary school. A school presents unique and sensitive circumstances. It
brings to its neighborhood at least two waves of daily foot and vehicle traffic, which necessarily
include children. Its boundaries are often porous, with grounds giving directly onto the street and
people, again including children, coming and going. In short, an elementary school is not a typical
neighbor for projects in any of the claimed categories. The record supports this incontrovertible
conclusion. See, e.g., AR 783 (“It is to my understanding that none of the other elementary schools
in the district of Brea Olinda are near or remotely close to a fast food restaurant.”); see also
February 2, 2021 City Council Hearing Transcript, 2:14-18 (“This Project is unique. Compared to
the drive-thrus in Brea, McDonalds, Taco Bell, Jack in the Box . . . None of them share a street
with an elementary school.”).

Experience, along with evidence in the record, additionally show that a school and a drive-
thru are not only unusual neighbors, they are inconsistent uses, bolstering the conclusion that the
Project is outside the norm of the claimed exemptions. Citizens for Environmental Responsibility,
242 Cal.App.4th at 586. The City itself acknowledged this inconsistency: the 1988 CUP’s
prohibition on fast-food restaurants was based on concerns of Laurel Elementary stakeholders as
to the incompatibility of the school and fast-food uses. AR 131. Indeed, the sheer volume of
opposition to the Project reveals just how unusual the proposed location is, as do the number of
comments that express opposition to the Project solely in terms of its location. See, e.g., AR 786
(“I do not oppose Raisin[g] Canes in general, but there has to be a better place to put it.””); 822
(“Great restaurant, not a great location.”); 827 (“[Raising] Canes would be a great addition to
Brea. However, not in that location where it is being proposed.”).

2. The Project will have a significant environmental impact.

As described above, the record contains substantial evidence that the Project will have a
significant impact on pedestrian safety, a problem that arises from its unusual location across the
street from a school. This impact further establishes the Project’s unusual circumstances. Berkeley
Hillside, 60 Cal.4th at 1105. It is, moreover, a direct result of the Project’s location adjacent to an

elementary school, and thus establishes that the unusual circumstances exception applies. /d. at
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1104-05. Alternately, at the very least, the evidence supports a fair argument that the Project will
have a significant impact on pedestrian safety. This would be true even if the City could point to
substantial evidence in the record that the danger to schoolchildren is not significant. See Citizens
for Environmental Responsibility, 242 Cal.App.4th at 575. In combination with the Project’s
unusual location, this fair argument is all that is required to show that the unusual circumstances
exception applies. The City impermissibly relied on categorical exemptions to avoid
environmental review of the Project.
CONCLUSION

For all of these reasons, Petitioners respectfully request that the Court issue a Writ of

Mandate directing the City to rescind its approval of the Project.

DATED: August 20, 2021 SHUTE, MIHALY & WEINBERGER LLP

By: % )

GABRIEL M.B. ROSS
SARAH M. LUCEY

Attorneys for SAFER AVENUES FOR
EVERYONE; DIANE AND MAX STITES;
KARI WINDES; and MARY MARTINEZ

26

PETITIONERS’ OPENING BRIEF IN SUPPORT OF PETITION FOR WRIT OF MANDATE
CASE NO. 30-2021-01192037-CU-WM-CXC




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF WORD COUNT
In accordance with California Rules of Court Rules 8.204 and 8.216, I certify that the text
of this Petitioners’ Opening Brief In Support of Petition for Writ of Mandate contains 7,180
words, as determined by the word count of the computer used to prepare this brief and exclusive of

this certification and the other exclusions references in Rule of Court 8.204(c)(3).

DATED: August 20, 2021 SHUTE, MIHALY & WEINBERGER LLP

v I

GABRIEL M.B. ROSS
SARAH M. LUCEY

Attorneys for SAFER AVENUES FOR
EVERYONE; DIANE AND MAX STITES;
KARI WINDES; and MARY MARTINEZ
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1. This action challenges the decision of the City of Brea to approve the construction
of a drive-through fast food restaurant (“the Project”) across the street from an elementary
school, in a location where the City Code does not allow such a business.

2. Once schools fully reopen following the current COVID-19 pandemic, significant
numbers of schoolchildren will resume their daily walks to and from Laurel Elementary School.
The City prepared studies showing that these pedestrians would be met by hazardous traffic
from the Project. Despite this knowledge, the City declined to give the Project’s traffic or safety
impacts any further consideration. Instead, the City declared that the Project was categorically
exempt from the California Environmental Quality Act and approved it without any serious
analysis of its effects on Laurel Elementary students, its neighbors, or any other aspect of the
environment.

3. The City’s approval of the Project violated the Brea City Code, the State Planning
and Zoning Law (Government Code sections 65000 et seq.), the California Environmental
Quality Act (“CEQA”) (Public Resources Code sections 21000 et seq.), and the CEQA
Guidelines title 15, California Code of Regulations, sections 15000 et seq.). This Court must
therefore overturn the City’s approval of the Project and enjoin any further approvals for and
implementation of the Project.

PARTIES

4, Petitioner and Plaintiff Safer Avenues for Everyone (“SAFE”) is an
unincorporated association of residents and taxpayers who live, volunteer, and do business in the
City of Brea. SAFE was formed to safeguard the people of Brea, especially students and
pedestrians, from incompatible development. Its members include volunteers at Laurel
Elementary, a librarian there, and neighbors. They consider the environment, walkability and
safety of the area to be a key component of the City’s quality of life.

5. By filing this action, SAFE seeks to further these purposes of the organization. Its
members have a direct and beneficial interest in the City’s compliance with the State Planning
and Zoning Law, CEQA, and the City’s Municipal Code because these laws are designed to

protect the public and taxpayers from the hazards and other impacts of unregulated
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development. The interests of SAFE and its members are and have been adversely and directly
affected by the City’s approval of the Project, which violates state and local law as set forth in
this Petition and Complaint. By permitting inappropriate and dangerous development on the
Project site, the City’s approval of the Project could cause substantial and irreversible harm to
the City, pedestrians, and visitors. The prosecution of this action will confer a substantial benefit
on the public by protecting the public from the environmental, land use, planning, and other
harms alleged herein.

6. Members of SAFE appeared at public hearings and submitted written comments in
opposition to the Project throughout the administrative phase. Those comments raised the claims
asserted in this action.

7. Petitioners and Plaintiffs Diane and Max Stites are volunteers at Laurel
Elementary and frequent visitors to its neighborhood. They are members of SAFE and share its
interests. Ms. and Mr. Stites opposed the Project during the administrative phase.

8. Petitioner and Plaintiff Kari Windes is a resident and taxpayer of the City of Brea.
She is a member of SAFE and shares its interests. Ms. Windes opposed the Project during the
administrative phase and appealed it from the Planning Commission to the City Council.

9. Petitioner and Plaintiff Mary Martinez is a resident and taxpayer of the City of
Brea. She is a member of SAFE and shares its interests. Ms. Martinez opposed the Project
during the administrative phase.

10.  Respondent and Defendant City of Brea (the “City”) is a municipal corporation
formed under the laws of the State of California and located in the County of Orange, California.

11.  Respondent and Defendant City Council of the City of Brea (the “City Council”)
is responsible for compliance with the requirements of State Planning and Zoning Law, CEQA,
and the City’s Municipal and Zoning Code. The City Council made the approvals challenged in
this action.

12.  Petitioners and Plaintiffs do not know the true names and capacities, whether
individual, corporate, associate or otherwise, of Respondents and Defendants Doe 1 through 20,

inclusive, and therefore sues said Respondents and Defendants under fictional names.
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Petitioners and Plaintiffs allege, upon information and believe, that each fictionally named
Respondent and Defendant is responsible in some manner for committing the acts upon which
this action is based. Petitioners and Plaintiffs will amend this Petition and Complaint to show
their true names and capacities if and when they have been ascertained.

13.  Real Party in Interest Javier Sola for Raising Cane’s is listed as the Project
Applicant on the CEQA Notice of Exemption that the City filed with the Orange County Clerk-
Recorder upon approval of the Project.

14.  Petitioners and Plaintiffs are informed and on that basis allege that Real Parties in
Interest Raising Cane’s LLC, Raising Cane’s USA, LLC, and Raising Cane’s Restaurants, LL.C
are additional or actual applicants for the approvals for the Project or otherwise have an interest
in the Project.

15.  Petitioners and Plaintiffs are informed and on that basis allege that Real Party in
Interest One Berry, LLC was responsible for at least part of the fees charged by the City for
processing of the Project’s application and approval and has an interest in the Project.

16.  Petitioners and Plaintiffs do not know the true names and capacities, whether
individual, corporate, associate or otherwise, of Real Parties in Interest Doe 21 through 40,
inclusive, and therefore sues said Real Parties in Interest under fictional names. Petitioners and
Plaintiffs will amend this Petition and Complaint to show their true names and capacities if and
when they have been ascertained. Petitioners and Plaintiffs are informed and believe that each of
the Real Parties in Interest is the agent, employee, or successor in interest of each other Real
Party in Interest, and each performed acts on which this action is based in its capacity as agent,
employee, or successor in interest.

JURISDICTION AND VENUE

17.  This Court has jurisdiction under Code of Civil Procedure sections 1094.5 and
1085.

18.  Venue is proper in this Court because the cause of action alleged in this Petition
and Complaint arose in the City of Brea, Orange County, where the Project was approved and

would be carried out.
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19.  Petitioner has complied with the requirements of Public Resources Code section
21167.5 by serving a written notice of Petitioner’s intention to commence this action on the City
on March 22, 2021. Copies of this written notice and proof of service are attached as Exhibit A
to this Petition.

20.  Petitioner is complying with the requirements of Public Resources Code section
21167.6 by concurrently filing a notice concerning preparation of the record of administrative
proceedings relating to this action.

21.  Petitioner is sending a copy of this Petition to the California Attorney General
concurrently with this filing, complying with the requirements of Public Resources Code section
22167.7. A copy of this written notice is attached as Exhibit B to this Petition.

22.  Petitioner has performed any and all conditions precedent to filing this instant
action and has exhausted any and all available administrative remedies to the extent required by
law

23.  Petitioner has no plain, speedy, or adequate remedy in the course of ordinary law
unless this Court grants the requested writ of mandate to require the City to set aside its approval
of the Project until it complies with the City Code, the state Planning and Zoning Law, and

CEQA. In the absence of such remedies, the City’s approval will remain in effect in violation of

state law.
FACTUAL BACKGROUND
24.  The Project site is in a small (1.73 acre) commercial center known as Gaslight
Square, which presently contains offices, including medical offices.

25.  The City’s Zoning Code places Gaslight Square in the “Commercial,
Administrative, and Professional Office” or “C-P” zone. This designation allows “administrative
and professional” office uses such as medical and dental clinics, libraries, photography studios,
and art galleries. It additionally allows certain uses if they are “accessory,” “operated within a
totally enclosed building being used” for a permitted use, and does not occupy more than
twenty-five percent of the total building area. These accessory uses include “restaurant.” The C-

P zone additionally allows certain uses pursuant to a conditional use permit. These conditional
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uses do not include any form of restaurant. The C-P zoning designation bars “[a]ll uses not
specifically permitted.”

26.  As to the Project site, the Zoning Code is consistent with the Brea General Plan,
which designates the site “Office/Financial Commercial. This designation allows “offices that
house professional, legal, medical, financial, administrative, research and development,
corporate and general business offices, and other uses.” The only non-office uses it allows
are “support uses. .. includ[ing] small convenience or service commercial activities
intended to meet the needs of the on-site employee population.”

27. In 1988, the City’s Planning Commission approved the initial development of
Gaslight Square. As part of this approval, the Planning Condition by Resolution P.C. 88-56
approved a conditional use permit allowing retail uses to exceed fifty percent of the
development’s total building area (“the 1988 CUP”). It is not clear how this permit was
consistent with the C-P designation in the Zoning Code, which does provide for such increases
in use area by conditional use permit.

28.  To address community concerns, the 1988 CUP limited allowable retail uses to
certain types, and specifically barred “[f]ast food and sit-down restaurants.”

29.  Laurel Elementary School is a TK-6 school operated by the Brea-Olinda Unified
School District. It is directly across Flower Avenue from the Project site. As a magnet school it
serves students from across the district; a substantial number of its students receive free or
reduced-cost lunch. By the City’s own studies, approximately 27% of the school’s 429 students
must cross Imperial Highway to reach school and return home.

30.  On December 8, 2020 the City’s Planning Commission took up an application
from the fast-food restaurant chain Raising Cane’s. The application sought approval to demolish
two existing buildings on the Project site and construct a 3,267 square-foot single-story
restaurant with a drive-thru. Specifically, the applicant requested an amendment to the to the
1988 CUP, plan review under the Zoning Code’s “Precise Development” provisions, and a
conditional use permit relating to signage. Petitioner and plaintiff Kari Windes appeared at the

Planning Commission hearing and spoke in opposition to the Project.
6

VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR INJUNCTIVE RELIEF




© 00 ~N o o b~ W N P

N RN N NN N N N DN P B PR R R R R Rp
©0 N o O~ WO N P O © 0o N o o~ W N P O

31.  The Planning Commission approved the Project on December 8, 2020.

32.  OnJanuary 20, 2021 , the City held a community meeting regarding the Project.
Members of the public, including Plaintiffs and Petitioners Mary Martinez and Max Stites
appeared at the meeting and spoke in opposition to the Project.

33.  On December 14, 2020 Petitioner and Plaintiff Kari Windes timely appealed the
matter to the City Council pursuant to Brea City Code sections 20.424.010 et seq.

34.  Following Ms. Windes’s appeal, the City held a community meeting to receive
public comment on the Project. City staff also made a presentation to the Board of Education of
the Brea-Olinda Unified School District (“the BOUSD Board”). Both the public and the
BOUSD Board focused their concern on the safety of students at Laurel Elementary.

35.  In advance of the December 8, 2020 Planning Commission hearing, the City
prepared a “Focused Transportation Assessment” to estimate the amount of additional traffic
that the Project would add to the adjacent roadways. The Assessment determined that would
cause over a thousand additional car trips each day on Flower Avenue and Orange Avenue, the
side streets serving the Project.

36. The City’s two studies—the Focused Transportation Assessment and the study of
Laurel Elementary students’ residence-- thus showed that the Project would cause additional
traffic in the path of a significant number of school children each morning and afternoon.

37.  Members of the public, including Petitioners and Plaintiffs, submitted comments
to the City highlighting the danger to students that the Project would pose and the need for
further study of such hazards. For example, Petitioner and Plaintiff Diane Stites submitted a
comment on February 10, 2021 noting, inter alia, that a “CEQA study was not done” even
though “the volume of autos would increase six-fold.” In the same comment, Ms. Stites noted
that “The main safety concern comes from the exponential increase in use and the type of use, a
drive-thru restaurant, will have to the immediate community. Patrons will be required to interact
with the elementary school and neighborhood population because of the current configuration of

the ingress/egress.”
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38.  Other commenters noted flaws in the City’s Focused Traffic Assessment,
including without limitation its failure to consider future pedestrian and cyclist volumes after the
end of the COVID-19 pandemic and its failure to consider midday traffic.

39.  Veronica Carey, another commenter and the parent of Laurel Elementary student,
voiced her concern that the Project “would increase traffic and reduce safety around the school.
Children who walk to and from school would be at greater risk due to the increase in traffic.”
Other members of the public, including members of Plaintiff and Petitioner SAFE, submitted
similar comments highlighting the dangerous conditions that the Project would cause.

40.  Other comments from the public noted that the Project is inconsistent with the
site’s zoning and General Plan designation. For example, a comment dated February 10, 2021
from Petitioner and Plaintiff Kari Windes explained that neither the C-P zone nor the General
Plan’s Office/Financial Commercial designation allow drive-through restaurants of the type the
Project would build.

41.  The City nevertheless approved the Project on February 16, 2021 with no review
under CEQA.

42.  Tojustify its approval of a drive-through restaurant occupying an entire building
in a zone district that only allows restaurants that occupy no more than 25% of a building’s area,
the City stated that “restaurants are permitted by-right uses in all commercial zones of the city,
including General Commercial (C-G), Major Shopping Center (C-C), and Neighborhood
Commercial (C-N).” As members of the public pointed out, this description of uses allowed in
other commercial zones is both misleading and irrelevant to the question of whether a drive-
through restaurant is allowed in the C-P zone.

43.  To justify its failure to study the Project’s safety hazards and environmental
impacts, the City relied on two Categorical Exemptions: the Staff Report supporting the City
Council’s approval claimed, pursuant to CEQA Guidelines sections 15301 and 15302,
respectively, that the Project was exempt from CEQA because it involved “operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private

structures” and because it involved construction of a building of less than 10000 square feet.
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44.  The City filed a Notice of Exemption with the Orange County Clerk-Recorder on
February 17, 2021. In the Notice of Exemption, the City added a third exemption, for “In-Fill
Development.”

FIRST CASE OF ACTION
(Violation of Brea City Code)

45.  Petitioners hereby reallege and incorporate paragraphs 1 through 44, inclusive.

46.  All land use approvals must comply with the City’s own ordinances. Robison v.
City of Oakland (1968) 268 Cal.App.2d 269, 274.

47.  The City violated the law when it approved the Project because the Project is not
allowed under the Brea City Code.

48.  Brea Zoning Code section 20.244.020(A) lists the “[p]rincipal permitted uses”
allowed in the C-P zone. This list does not include any form of restaurant.

49.  Brea Zoning Code section 20.244.020(A) allows restaurants in the C-P zone under
very limited circumstances: the restaurant must be “accessory” to an otherwise-allowed use, it
must be contained in “a totally enclosed building being used for” such a use, and it must take up
no more than 25% of that building’s area. This section makes no provision for drive-thru
restaurants.

50.  The Project meets none of these requirements. It is a drive-thru restaurant. It is a
standalone use, not accessory to any other use at Gaslight Square. Its drive-through facility
would by definition not be a totally enclosed building. It would occupy 100% of its building,
and no other use would exist in the building.

51.  Brea Zoning Code section 20.244.020(B) lists the uses which may be allowed in
the C-P zone pursuant to a conditional use permit. It does not list any form of restaurant.

52.  Brea Zoning Code section 20.224.030 bars all uses in the C-P zone that are not
specially allowed. Because the Project is not allowed under section 20.224.020, the Brea Zoning

Code bars the project.
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53. By approving the Project, the City thus violated its own City Code.

54.  As aresult of the foregoing defects, (1) the City did not proceed in the manner
required by law, (2) its decision to approve the Project was arbitrary and capricious, and (3) its
decision was not supported by substantial evidence. As such, the approval of the Project must be
set aside.

SECOND CAUSE OF ACTION

(Inconsistency with Brea General Plan; Violation of State Planning and Zoning Law, Gov.
Code 88 65000 et. Seq. and Brea City Code )

55.  Petitioners and Plaintiffs hereby reallege and incorporate paragraphs 1 through 54,
inclusive.

56.  Government Code section 65300 requires the legislative body of each city to adopt
a general plan for the physical development of the city. The general plan serves as a charter for
future development to which all other land use decisions must conform.

57.  Because the general plan is the constitution for all future development in a city,
any decision of the city affecting land use and development must be consistent with the general
plan. Neighborhood Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176.

58.  Brea City Code section 20.408.030(D)(2) requires that the Planning Commission’s
approval of a condition use permit include a finding that the use is “in harmony with the various
elements or objectives of the General Plan.”

59.  Thus, both state and local law demand consistency between the General Plan and
the Project approval.

60.  The Project is not in harmony with the General Plan designation for the site. The
designation is Office/Financial Commercial, which does not provide for drive-through restaurant
uses.

61. The City’s approval of the Project thus violated both the state Planning and
Zoning Law and the Brea City Code.

62.  As aresult of the foregoing defects, (1) the City did not proceed in the manner

required by law, (2) its decision to approve the Project was arbitrary and capricious, and (3) its
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decision was not supported by substantial evidence. As such, the approval of the Project must be
set aside.
THIRD CAUSE OF ACTION
(Violation of CEQA, Public Resources Code § 21000 et seq.)

63.  Petitioner realleges and incorporates by reference Paragraphs 1 through 62,
inclusive, of this Petition, as if fully set forth below.

64. CEQA is designed to ensure that the long-term protection of the environment is
the guiding criterion in discretionary public decisions. CEQA accomplishes its purpose by
requiring public agencies to determine, and to disclose to the public detailed information about,
the effect that a proposed project is likely to have on the environment; to list ways in which the
effects of the project might be avoided or minimized; and to develop and compare alternatives to
the project.

65.  The City unlawfully determined that the Project was categorically exempt from
CEQA, relying on two mutually inconsistent exemptions.

66.  Inapproving the Project, the City determined that the Project is subject to the
Categorical Exemption for Small Structures, which applies to “consists of construction and
location of limited numbers of new, small facilities or structures.” However, no categorical
exemption may be used where there is a reasonable possibility that the project will cause a
significant environmental effect due to unusual circumstances. CEQA Guidelines 8 15300.2(c).
Such circumstances exist as to the Project. For example, without limitation, the Project’s
location across the street from an elementary school is an unusual circumstance that gives rise to
the reasonable possibility that the Project will cause significant traffic safety hazards for
students. Such hazards are an adverse impact on the physical environmental, within the scope of
CEQA. See CEQA Guidelines, Appx. G, 8 XVII(c) (project has potentially significant
transportation impact if it would “[s]ubstantially increase hazards due to . . . incompatible
uses”). The Categorical Exemption for Small Structures therefore does not excuse the City from

undertaking CEQA review of the Project.
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67.  Inapproving the Project, the City determined that the Project is subject to the
Categorical Exemption for Existing Facilities. This exemption applies to “the operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private
structures, facilities, mechanical equipment, or topographical features.” This exemption for
existing structures is inconsistent with the City’s reliance on the exemption for new small
structures. Moreover, this exemption is inapplicable to the Project, which involves the
demolition of two existing structures and the construction of one entirely new structure. Even if
it did apply to the facts of the Project, the reasonable possibility of a significant impact due to
unusual circumstances, as described above, bars the exemptions application.

68.  After approval, the City filed a Notice of Exemption with the Orange County
Clerk-Recorder. The Notice listed a third Categorical Exemption, for an “In-Fill Development
Project.”

69.  This late exemption, which the City Council did approve and on which the City
Council did not rely, cannot support the approval of the Project. Moreover, by its own terms, the
In-Fill Development Exemption does not apply to the Project, and it was not supported the
required evidence in the record. For example, without limitation, this exemption only excuses a
project from CEQA compliance when the project “is consistent with the applicable general plan
designation and all applicable general plan policies as with applicable zoning designation ad
regulations,” and “would not result in any significant effects relating to traffic, noise, air quality,
or water quality.” CEQA Guidelines § 151332. As described above, the Project is not consistent
with the applicable general plan or zoning designation. Moreover, the City’s studies demonstrate
a potentially significant impact related to the hazards Project traffic poses to Laurel Elementary
students. The City’s Focused Transportation Assessment, moreover, is insufficient to support
the required finding that the Project will have no significant traffic impact: for example, without
limitation, it does not account for inevitable increases in pedestrian traffic after the end of

economic disruptions caused by the COVID-19 pandemic.
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70.  Because neither the Categorical Exemptions that the City Council approved nor
the one later added excuse CEQA compliance, the City violated CEQA by approving the Project
without undertaking environmental review.

71.  Asaresult of the foregoing defects, (1) the City did not proceed in the manner
required by law, (2) its decision to approve the Project was arbitrary and capricious, and (3) its
decision was not supported by substantial evidence. As such, the approval of the Project must be
set aside.

PRAYER FOR RELIEF

WHEREFORE, Petitioners pray for judgment as follows:

1. For alternative and peremptory writs of mandate directing the City to vacate and
set aside its approval of the Project;

2. For alternative and peremptory writs of mandate directing the City to comply with
CEQA, and to take any other action required by Public Resources Code section 21168.9 or as
otherwise required by law;

3. For a preliminary and permanent injunction restraining respondent, real parties in
interest and their agents, employees, officers, and representatives from undertaking activities to
implement the Project pending full compliance with the requirements of the City Code, the
Planning and Zoning Law, and CEQA;

4. For costs of the suit;

5. For attorneys’ fees as authorized by Code of Civil Procedure section 1021.5 and
other provisions of law; and

6. For such other and future relief as the Court deems just and proper.
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DATED: March 23, 2021 SHUTE, MIHALY & WEINBERGER LLP

By:

GABRIEL M.B. ROSS

Attorneys for Safer Avenues for Everyone; Diane
& Max Stites, Kari Windes, and Mary Martinez

1353007.3
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VERIFICATION
STATE OF CALIFORNIA, COUNTY OF ORANGE

I have read the foregoing VERIFIED PETITION FOR WRIT OF MANDATE AND
COMPLAINT FOR INJUNCTIVE RELIEF and know its contents.

I am a party to this action. The matters stated in the foregoing document are true of my
own knowledge except as to those matters which are stated on information and belief, and as to
those matters I believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on March Z '_3 72021, at Yorba Linda, California.

Diane Stites

Print Name of Signatory

1353007.2

VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR INJUNCTIVE RELIEF




EXHIBIT 1



SlIU'H MIHALY
( WEINBERGER

396 HAYES STREET, SAN FRANCISCO, CA 94102 GABRIEL M.B. ROSS
T: (415) 552-7272 F: (415) 552-5816 Attorney
www.smwlaw.com Ross@smwlaw.com

March 20, 2021

Via By FedEx Overnight

Lillian Harris-Neal
City Clerk

City of Brea

1 Civic Center Circle
Brea, CA 92821

Re:  Notice of Intent to Sue re Conditional Use Permit 20- 10, Precise
Development Plan 20-04, Conditional Use Permit 20- 18

Dear Ms. Harris-Neal:

This letter is to notify you that Safer Avenues for Everyone, Diane and Max
Stites, Kari Windes, and Mary Martinez will file suit against the City of Brea and the
Brea City Council for failure to observe the requirements of the California Environmental
Quality Act (“CEQA”), Public Resources Code section 21000 et seq., in the
administrative process that culminated in the City’s decision to approve the construction
of a drive-through Raising Cane’s restaurant at the Gaslight Square commercial center..
This notice is given pursuant to Public Resources Code section 21167.5.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Gabriel M.B. Ross

1352801.1
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PROOF OF SERVICE

Safer Avenues For Everyone, et al v. City of Brea, et al.
Case No.:
Superior Court of the State of California, County of Orange

At the time of service, | was over 18 years of age and not a party to this action. I
am employed in the County of San Francisco, State of California. My business address is
396 Hayes Street, San Francisco, CA 94102.

On March 22, 2021, I served true copies of the following document(s) described as:
NOTICE OF INTENT TO SUE
on the parties in this action as follows:
SEE ATTACHED SERVICE LIST
BY FEDEX: I enclosed said document(s) in an envelope or package provided by
FedEx and addressed to the persons at the addresses listed in the Service List. I placed the
envelope or package for collection and overnight delivery at an office or a regularly

utilized drop box of FedEx or delivered such document(s) to a courier or driver authorized
by FedEx to receive documents.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on March 24, 2021, at Tampa, Florida.

T

Mike Burton




O oo} 3 (o) 9} B W [\ [

N N NN N NN N N = e e e e e e e
oo 3 (@) ()] AN (O8] \S] — [e) Ne) [o2] 3 (@) (9] EAN (O8] \S] —_— S

SERVICE LIST
Safer Avenues For Everyone, et al v. City of Brea, et al.
Case No.:
Superior Court of the State of California, County of Orange

Lillian Harris-Neal
City Clerk

City of Brea

1 Civic Center Circle
Brea, CA 92821

Via FedEx

1353698.1




EXHIBIT 2



SlIU'H MIHALY
( WEINBERGER

396 HAYES STREET, SAN FRANCISCO, CA 94102 GABRIEL M.B. ROSS
T: (415) 552-7272 F: (415) 552-5816 Attorney
www.smwlaw.com Ross@smwlaw.com

March 22, 2021

Matthew Rodriquez

Acting Attorney General
California Department of Justice
1300 I Street

Sacramento, CA 95814-2919

Re:  Notice of Filing CEQA Litigation (Safer Avenues for Everyone et al.

v. City of Brea et al.

Dear Acting Attorney General Rodriquez:

Enclosed please find a copy of the Verified Petition for Writ of Mandate in
the above-titled action. The petition is provided to you in compliance with Public
Resources Code section 21167.7 and Code of Civil Procedure section 388. Please
acknowledge receipt in the enclosed prepaid, self-addressed envelope.

Thank you for your attention to this matter.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Gabriel M.B. Ross

1352958.1



Attachment A
Plan Review No. PR 20-07
255 E Imperial Highway

The application has been deemed incomplete, consistent with the requirements_ of Fovernment Code
Section 65943(a). The following items are required in order to complete your application:

1. Color and Materials Board: The plans currently call out conceptual material ﬁn'lslhe; ondthe
elevations, however staff will need the opportunity to review a full color and materials boara.

2. Floor Plan: Please submit a floor plan showing the proposed layout of the dining area, kitchen,
restrooms, and patio.

3. Parking Study: For the City to consider modifications to the required parking standards, a par:k_ing
study prepared by a professional parking consultant demonstrating how the proposed cc_mdltlon
will meet the shared parking demand, maintain access and serve the site is required. Said study

will be paid for by the applicant and reviewed by the City’s parking consultant and Planning
Division Staff.

4. Queuing Analysis: Please provide both a drive-through queuing analysis and a traffic circulation
study based on empirical data gathered from three similar raising canes restaurants. It is
suggested that La Habra, Orange, and Anaheim restaurants be used as comparative sites. The

traffic circulation study is to include a traffic analysis based on anticipated arriving and departing

traffic during peak hou L.auring peak school traffic conditions. The study is also to include an

assessment of traffic controls in the general vicinity of the restaurant and specifically if the new
restaurant necessitates the traffic signalization of the Imperial Highway and Flower intersection.
The traffic circulation study is also to consider traffic safety as well as access and circulation for

those patrons choosing alternative modes of travel. All studies to be reviewed and approved to
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